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- IN THE COURT OF APPEZAL OF SIERRA LECNE

CORAM:
HON. MR, JUSTLCE 5. T. NAVO - JUSTICE (F APFEAG
HON. MR, JUSTICE D.E.i.WILLTAMS - JUSTICE OF APPEAL
HON. MR. JUSTICE G.GELAGA-KING - JUSTICE OF APPEAL
BET% LE[I
GALTIVA BLANCA S.A. - APPELLANTS
AND

T, CHOITHRAM (S.L.) LTD. - RESPONDENTS
B.C.J. THOMPSON BSQ FOR APPELLANTS

B.J. AKAR ESQ FOR RESPONDENTS.

JUDGMENT DELTVERT) THE 1ATH DAY OF JURY$1968 o
NAVO,J.A.s~ The Appellants (Plaintiffs in the Court below), are a Company based
in Barcelona, in Spain who,through their business Associates or Licencees, &n
Tncorporated Company in Sierra Leone known as JUMBO CUBRHS, manufacture and 3is-
tribute k,cubes of concentrated Broths, dehydrated bull%%n and othexr soup products
Their products have no doubt earned wide reputation in the country, with their
concentrated soup Broths registered as JUMBd CUBES,
The respondents, (defendanlis in the Court below) are general merchants who <o

business in various places in Sierra Leone, more so in Freetown. The respondents

f

I
sedl various types of merchandise,nmenufactured locally ox imported from elsevher.

in the world. Some of the merchandise they deal in include various types of soup
broths like MAGGYL CUBES, 0XO CUBES, the appellants 'JUMBO CUBZIS and what they

1 . '/‘g-"")" - » - » o - .
themselves on experiment, imported for the first t me from the same Spain, - -
Jonown as CHAMBO CUBES, Theve is undisputed evidence that Chambo Cubes are much

i o
' -

milder and less spicy in taste and also a little cheaper in cost than theix
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elder brothners the JUMBO CUBLI.

It ig also common ground with the parties that all these soup broths ars
often referrad to by ordinary  buyers, especially the illiterate ones, =3
MAGIT CUBIS which ars probably tae oldest in the market.
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The appellants brought this action in the High Court for infr 13¢meLt of

[ 1

their trade mark which is registered in the Office of t Regist; Cnncval in
Freetown, and, for passing off of the respondents! CHAMBO CUBES in thsir shops

for the appellants JUBMO CUBES, thus allegedly causing them loss in the reputation
they have elready acquired and also financial loss in their sales.. The appellants
therefore claimeda:

"1, Damage for passing off and infringement of Trade
Mark of the plaintiffs' good to wit:.. CHAMBO CUBHES
as "JUMBC CUBES™ of which the plaintiffs are the

registered owners of the Trade Mark.

Z2e An Injunction to restrain the defendants
either by themselves theixr servants or agent
or otherwise howsoever from selling om
offering for sale as CHAMBO CUBES Cubes of
concentrated broths, dehydrated soups, bouillon
Cubes and other broths not of the plaintiffs!

manufacture.

B Damages or at the plaintiffs? option an Accound

of Profits. ¥

4o Delivery-up or Destruction upon Oath of ALL
"CEAMBO CUBES" the sale of which the defendants
would be in hreach of the injunction herein.
He Further and other reliefs,.
6e Costso"
In summary, the respondents admit thai as general merchants dealing in all

classes of manufactured goods they sell, among other thlngs, appellants JUMHO

CUBES which the appellants themselves as distributers sell to them for sale on

cavail.  They however deny infringement of the appellants! Trade
off of their CHAMBO CUBES for the arppellants' JUMBO CUBES or causing - L By

loisi in reputation or finance. They deny having ever sold ehambo cubes to any

customer who agked for Jumbo Cubos. '“ﬂic- wbend that the appellants broug
; Cinalt ;
this action solely for the purpose of stiffling and destroying free,honest
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compatition of Cubes Broths in the Sierre Leons market,

e action came before Thompson Dewvies J who heawvd it wituout a juwy and

=

disnissged it with cogts Lo the

the judgeent and ordews of the
to tuis court on appeal.

%

IL.et me say strai b;.la.'ﬁfc!" at the outset of this Judgment that having gone
throngh the recoxds in this case and the evidence of the witnasess and observad

-

the exhibits »ut in evidence, savemal i

ws over, for my part, bhdis iz not a case

that presents any dilficuliy oxr createdr any anxiety

L)

in almost all other casss, the onus of proof is on
goes 'he who asseris must prove', jtfl_._ is trite law. Ané to ms the whole case

boiled dowm to guestion of facts waich the learned judge, sitiing without s Gury

was reguired to dete:rminc:\d.
]

But let me first state the principles governing & case of this nature, i.es

iufringement of "Trade Marks and Twade Hames! znd "Peausing 0200 of goods, These

LR CLOTd "‘O

prineiples wers enuneiste

ANFRTCAN LWATIER CLOTH C0. (1365) #.I.C. 523 at pe 556 thns:

tithe fundamentsl rile is taat one

s - o i s A L e y o P
rival trader and iz cannot therefore {in

of ILoxd Langdale in case of Ferryv Va,
(Ber_-?.bf f16} be allowsd te use names, maxks, lztlers om
other indicie by which he may induce purchasers o
believe that the goods whieh he is selling zre the
manuiacture ol anctisr person,

L 5 o

Towd Halshury,L.C. in Reddaway V. (1895-96) T I &t

of law o

at nobody hag
the gosos ol

3

pachicnlar words,

2 v 4.
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These cases are followed by a ztving of casas dzeided bobh locally and in © ¢

Fnglish Couxts which were cited by Jounsel  : both sides, each claiming thatb

they support his clients' case,

Peoding

Let me &t this stege ackuowiedge that I have 4

in draft the judgment thet hls just been delive:2d by ny learcnsd brother Williams

Jehe and I only wish to add a few wo.ols of my own and ia ny own style. I on
&5

agres with his retio decldzndi @nd the cenclusion he had arrived at: I shall try

involvad in

3 = L w - o " B "
to avoid the boredsn of wepsating hisg exnosition of the

nature and hig aossgsment of tue fachts, 1 ouly wish to

I can, wnat I consider to he the material evidance the ap

Bl P PR -~
LUl cale.

lants have led to discharge the onug placed on tihem

abil HNadimer Sszad win

gvidence comes from two witnesses vizs
.-w}n.[cd&‘-
FoWe3 in the Court below znd one Yedjstn Koroma who wis TFoWede Sasd's evidence

1 brisf was thal he was Genersl Manager of Jumbo (Cudas [td, who 'are sols

tae

in conuection with Jumbo for b counsry' and Haey manufectuxe

bate Jumbo Cubes.

he hoasrd a90mt (hanbhe (ol
4g neant 22001 Lianpo LUuoghs

and distzi

1o ]
i

Ze went tor Choithvam at 1) Eissy Hoad, Fouetown and

ot

In 2is opinion the wrappex on Thanbe Jubes

i

Subegs  After doing different tests of hoth products y ImEe
came to the conclusion Jighter i

Cubes In ":,.‘.:‘.-Ste!. hanbo waz milder than Juwibo. On 11da Sent-al iant
30 Guard Street where he met a wouan selling Chambo Cubeg and Gl

the woman selling

the lady vefueed to aceept

A2

nape s or tae eods

1 sy person being decsived by elthoer

‘1 “idl HETAST 1y Thihyso
bi i Be T78 L LDAmDO UNLDEg .



This witness Saad who was the General lanager of Jumbo Cubes and who pProse-

cuted this case for the plaintiffs/Appellents very honesily admitted U:o.cler

1. 1,

cross—exalination, whan he sai

-

"y - S Ten o= - - - 2ok Jaem - > s
#NTY thet eolevnr on it hamp o fos

oranges See Hxh 'I' %he colour ie deen vud.

They are differeunt. Ses Exh. J we have a
degigning of orange snd »ellow a dravght kind
Pate™Mie o
See Hxhge. 'M! 1QY P! 197 RI IS? thev 311 have
a coronet as ntari of our desien

f N o
Sea Bxhe TL' it has +two.bands rmning

. .

aerogse! {(Bnphaciz B p;olia‘:wl)

Bxhibit I is Chemboe Cubeg. Ixivibit J is

¥BY tnt Int and 13T are varions other products

arnellants comdeny with their registered Trade Mark. What +then ir b annels

-

lants' epmylaint about infringerment of their resister-d Trade Marlk ir view

-~

the awiderece of this witness Sand?

The next witness I wish tv consider is Kadvat: Feornua.

-

evidence that she is a minor. Whatever she is, her evidence is net of

help $o ithe avvellents! cane; instead, in my opinior, 34 zoes 4o Walp

.

cagse for the regpondents. Intor al:l.a,’ she testifie’ o0 followe:

"Some $ime in Sep

'iau;g.r Jrmho C’-‘-h'f-‘-.'%,

meing +herm fovr
REANE RREN RO e

iz S Ther = vl ’ ke ; 5
80 vearse M7 aunt asked mo to 0 o the o
(5 - L. " o g . S e r - : <
Kipsy Ssercet,Pracitom for sone of the brodint. She

asked me tc buy her a pacle: and pgave re Le2.%0. I wen?

T wont +have srd neleed

0 Choithrama Kinagr ¢

for Jumbo Cubes, they toock z racdket ard acld i+ 4o me
for IoB.00. I connoti resd or write. T tecv 415 nacked
home; mr awnt said she doss not want the par ot Juriho
fubeg, but the cld onece She zave me a» ol? welet

of Jumbo Crbes, t0ld Choithram that I wonte® the A
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trpa and net the one whiech wag scld 4o nn.

_.1 " i . - " o
that thev are eno and the game rroducts and aid -l
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Without being too techmical, let me Dose

this gues

L

slop sold to the witness and in whiech shop? ~ thare b

are at least two Choithram shops on Kissy Street. e appellants ¢

bother Yo find oubt, or put the Chawbo Gobes in evidence.

outset had testified that she 143 been eu‘rlqg Jumbo Cubes

.

and there is no evidence that she doubied what she went for and what was given

to her (if at all) or tast she was deceived in any way. To my mind her evidenc

bvem but waich evidence tetally

.

courae what said of her zunt wan

ihle and irr

’|‘
] L.

& witness. 411 I can say =hout 1\6,1';% Jatu Forom:

&

. TS 1, UOe B PR . i o " s .
18 wiat sne is elther not saying the truth or that she is the careless and

D

myrefeised to by Wilberforece J, in NORMAN KiREK LTH V.

- . -~ 5 "
T ALL B R 636 ot p. 640, who, it is not spough 4o sey

and the

wag led into error. Also the alleged comversation be twean sbhe fx

lady at Guard Strest meriket L be dotally ig

iored. Why were they not called

& wiltnesses even thouzh they were imcwn to Saad who geve ‘nudmissille evidence

f‘.‘.

of what allsgedly took plzce at there wag no act

o passing off ol rasponde:

-
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dismise the charge of o8, of their

Chambe Cubes for the a

.

ciwir Trede Wark

I now come 1o

laint of infring-ment

and wrade nemes again T respondentz. The prineiyp oy Tavad

Manr SR A 5 d % " o - =
sranworth L.C. in b THOBE {18725 - 0n,

T
s IS o
CHI =genbling that of a rival, A Bhnk
ordinary purchasevs, pinrchasing witl ord!na Y cauntion. sre
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for hedring before this court
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