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IN THE COURT OF APPEAL FOR SIERRA LEONE : . 4

CORAM: THE HON.MR.JUSTICE $.1.NAVO - PRESIDING JUSTICE |

THE HON.MR.JUSTICE D.E.M.WILLIAMS - JUSTICE OF APPEAL

THE HON.MR.JUSTICE G.GELAGA KING - JUSTICE OF APPEAL

BETWEEN : —

GALLINA BIANGA S.K. - -  APPELLANT

AND ' !

T,CHOITHRAMS & SONS (S.L.) LTD - RESPONDENTS ;

B.CoJoThompson Esq., for the Appellant
Bdward J.Akar,Esg., for the Respondents

JUDGMENT’DFLIVERED THE |‘+!L5£Y oF bbiaq 1988.

WILLIAMS J.A.:- This is an appeal agalnst the Judgment of
Thompson-Davies Judge (as he then was) delivered on the 4th
day of July,1983 in the High Cowrt of Bierva Teone. The
grounds of the appeal are:.

1. Mhat the Learned Trial Judge misdirected himself in law
by holding that the Courts will always protect persons or
businesses against damage to their goodwill only where
there was real and tangible danger of confusion of the
Prade Mark or indicia complained of

2. That the Leprned Trizl Judge erred in law in failing to
direct himself that in a case of Passing O0ff, it is
sufficient as the facts show, to show that a substantial
mumber of persons likely to become purchasers of the goods
are liable to be deceived by the Defendant's use of the

name of the goods complained of

That the Learned Trizl Judge wrongfully conceived the law
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by haléing that to believe that a reputation has attached to
the Plaintiffs by use of the name the infringement of which
is complained of, the Plaintiffs must be known in this
country.

4, That the decision is against the waight of “the evidence.

5. That the Learned Trial Judge misdirected himself on the
Lew by failing to advert his mind to an important principle
of Law in this type of case, that if the goods of & manv-
fucturer have become known in the market by a particular

name, the adaption by & rival trader of awy mark which will

cuuse his goods to bear the same name in the market, may
be @e mueh @ violation of the rights of that rival as the |
Lebuwl copy .ol tahe device

6o that boe weorned Trinl Judge misdirected himself by failing
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to evaluate properly or at 2ll a vital piece of evidence
to wit - that P.l.4 at pa.e 25 lines 1-20 of the Itecords
th + whern she asked Defendant/Respondent for a packet of
Jumbo cubes that tiey instead sold ‘to her a packet of
Chambo cubeg snd reopresented that Jumbo cubes and Chambo
cubes were one and the =ame oroduct.

e Reliefs scught from this court pre:

(2} Thet the 3udgment obtained on the 4th day of July,1983

he get aside,

3
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Thet Judgment be entered for the Appellant

—
(o

Tnat the costs of the Action herein and below be borne
by the Hespondent.

Arguing ground 1 of the appe:l, Counsel for the Appellant
referred to wsage 37 lines 5-8 of the records of the case
and submitted *thet what ig contained theﬁain~is an over-—
simplification of the law. Lines 5-9 of the records read as
Tecilows:

" The courts will always protect persons or businesses

egainst the likelihood of damage to its goodwill, but

Ll i only‘co so vwiere there was real and tangible danger
"oof coufusion aricing by the use of the mark or indicia
Yecompleined of, even in the absence of evidence of aclual
n

conTtusion Y

.

Gounsel then referred to the case of Reddaway vs Banham (1896)

Lpo.Cases 199. lle referred 4lso to the Headnote of the case

of R.Cholthram & Sons vs F.Choilthram & Sons (1964/66) ALRSL

253 at p.257 re principle of law. Counsel then submitted that
nobody has any right to reoresent his goods as the goods of
zomebody slee,. lle referred to the evidence of Kadiatu Koroma
who testified as Z.W.4 at the trial. Counsel for the appellant
cvmmitted further that a guick glance at the wrappers of the
respective producte leaves one with the irresistible motive

gt the wespondent intended to m-~g off their enods as thore

of Hhe wopellant. He then referred #o the cas~ of Heixo vs

POt e (A9AAY 4 Ohyimn, 102 Continnine., Oonnael “o» +the
e st Thed phet fhe searned Y'rial Judee mis-—coneeiv-

wosno fhe prineiple on which relie® is sranted.
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PovmAine up his argument in Grournd 1, Counsel For the

anhellsnt sehmitted thaet the ccourdy w11 nravert g wrzior
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to be mislewds. X his cxsomziat dn eround 2, Coumsel for the

~mgellant roferves tn *ha ecrms of YMorman Fork Lbd ve Qdh-emg

Preges Thd (1962} 1 ..2.,7,435, He referred to the records =xd

wbnitted thet the Te-vmed Mvinl Judze has not applied his
wind to the low appliecshls +n this type of cases.

Desling with erowmd 3 of the arpeal, Coureel for the

o
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pellant stated that i+ heo never heen the state of the law
as atzted at page 37 that the plaintiff must be known in this
country. It is the product Jumbo ecubez that shouvld be knowm

in this country Counsel stressed. Tle then referred o the
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also to the case of Dreper vs

o e i

izt (1939) 3 A.%.R.513, Counsel for the spr~llant reunding’

wo his greument, told the court with regard to grounds 4,5,

t}’!.‘:‘}
sabmitted that with regare to what is cont=ined in lines 5-9
at tage 37 of the records , the searned Trial Judge stated

the prover law. He contended tha® the leddaway case is not

'
ble o this aovpesl. lie then emphasized that the res-

pondents are not the maruiacturers of Chambo cubes and also

Gat importers and digt~ibutors of that product. They
ar zelling all types of goods he re-emphasized.
oungel Ier ire respondents submitted also that the subject-

meuber ln shie Choithram ve Chodthram case cited by Counsel

¢y the fimm snd not products sold.

2t the witness Wadiatu Korome as a
ie o wnd indilferent pergons sie highlighted that Kadiatu

YA ey = oy e ottt helot -4-‘---"-1‘_; akhe a3 boar bliiri

LR, Aeamed LI bhe COUrv De.Low Tna S801e a0 teen:puying

o cuoesd Tor more then two vesrs. Counsel for the respond-

Lotmen Rark case previously
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referred to by Counsel for the appellant and in particular to
the second paragraph at page 384 and the last paragraph at
weze 392, He referred also 1o Halsbury's Laws of England 3rd

Baition Volume 38 paragraph 1011 re class of persons likely
\

to be confused. He ben referred to the evidence of one Saad
in fhe court below who, he submitied, had told the court bhelow
thnt the prcducis were different. He stated also thet the res-
nondent sold both. producte but did not vass off one for the
other. +He submittéd also that the wrappers of the respective
products are different. Re the case of Seixo vg Provezende
cited by Counsel Tor the avpellant, Counsel for the respondents
submitted thaet that case is nct asplicable to this appeal. He
chalienged that the borman hark case rather supports the res-
pondant's case. e submitted aleo that’there were two manufac-
tarers in the Leathercleth case cited bv Counsel for the wem

appellant; diso that the Drsper vs Trist case was for assessment

mitited ftnat there is no mark of Jumbo cubes put on Chambo .
de submitted also unat resemblance is a question of fact for

the Judge Lo deciae. he referred to the case of Michael Aboud

& Sons ve Pee Cee (Pantap Stores)(1970/71) ALRSL 125 and sub-

mitted th«t there was no psssing off by the respondents as
complained of by the apoellant. The respondents merely gave
the buying public s choice which is not passing off Counsel

enphasized. (n thoat note he agiced this court to dismiss the

with costsg.

In his final reply, Counsel for the appellant invited
tihvie court to loox et the Lilchael Aboud case and submitted that
inn that case, both parties were traders. He submitted further

en ve Cyprus Wines (1950/56) ALRSL

ot does not apply to this case. de tnen asked this court to
Piod 2ur the oppellant and grant the reliefs sought.

he Toundstion and nature of an action for passing off

vt baied on the following definition and principles of law:
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It is an actionzble wrong for a defendant to represent , for
trading purposes, that his goods are those or that his busi~
ness iz that of the plaintiff and it makes no difference
whether the representation is effected by direct statement

or by using some of the badges by which the goods of the
plaintifs are known to be his or any badge colourably re-
sembling these, in connection with goods, of the same king
not being the gQOds of the plaintiff in such a manner as to
be calculated to cause the goodsto be taken by ordinary pur-
chasets for the goods of the plaintiff. The question whether
the use of particular words or badges is calculated to pass
of¥the defendant's goods as those of the plaintiff is often
one ol difficulty but it is in substance a question of facte.
in ¥erly's Law of Trade Marks and Trade Names 8th Edn it is
sveted that the principle of law may be plainly statedi that
nobody has any right to represent his goods as the goods of
somebody else. How far the use of particular words, signs, or
nictures, doés or does not come up to the proposition enun-
clated; each particular case must always be a question of
evidence and the more simule the phraseology the more like

it is 1o a'mere'description‘of the article sold the greater
becomes the difficulty of proof; but, if the proof establish-
es the fact, the legsl consequences appesr to follow. This
vag, in fzcet, wiatl Lord Halsbury said in the case of Redda-

W

gy _ve Danhom (1896) A.C. at p. 204. In the case of Burberrvs

vs Cording (1909) 26 R.P.C. 693 at p.701, Parker J in his
Judgment said:

The principles of law applicable to a case of this sort
" are well known. On the one hand, apart from the law as
" to trade marks, no one can claim monopoly rights in the
" use of any word or name, or indeed in eny other way, to
" represent his goods as veing the goods of another to

" that other's injury. If an injunction be granted res-

" fraining the use of a word or nsme, it is no doubt

snted to protect property, but the property, to protect

viarceh it is piranted, is not property in the word or name,
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bhut wroperty in the trade or zoodwill which will be
injured by its use., If the use of a word or name he
regtrained, it can only be on the ground that such

use involves sz misrepresentatbion, and that such misre-
presentation has injured, or is calculated to injure,
another im his trade or business. If no case of decep-
tion by means of such misrepresentation can be proved,
it is sufficient to prove the probability of such de-
ception, and the court will readily infer such probabi-
lity if it be shown that the word or name has been
adopbed with any intention to deceive. In the absence
of such intention, the degree of readiness with which
the court will infer the vrobability of deception must
depend on the circumstance of each particular case, in-
cluding the nature of the word or name, the use of which
is sought to be restrained. It is important for this
purpose to consider whether the word or name is prima
facie din the nature of a fancy word or name, or whether
it is prima facie descriptive of the article in‘respect

- of which it is used. It is also important for the same

purpose to consider its history, the extent to which it
is or has been used by others. If the word or name is
nrims facie descriptive or be in general use, the
difficulty of establishéng the probability of deception
iz greatly increased. Again, if the person who seeks

the injunction has not used the word or name simply for
the purpose of distinguishing his own goods from the
goods of others, but primarily for the purpose of de-
noting or describing the particular kind of article to
vhich he hes applied it, ond only secondarily, if at all,
for the purvoses of distinguishing his own goods, it
will be more difficult for him to establish the pro-
Tebility of deception. But wvhatever be the nature or
higtory of the word or nzme, in whatever way it has heen
used, either bv the person seeking the injunction or by
othere, it is recessary vhere therehas heen no actval
Asceotion, o establish at leo~t a reascnable probability

of Adeception!

so the case of Del-avillie (£.B,) Ltd ve Harrv Stanlew

A% RPul.10% ok n, 104, Tn & ezge of this nzbore, the

#ust Aafonlontk sondngt $s aclonleted

ofF o b lascd, Bo sreduce srek confusicn in the minAds
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Tednde TF hoas hmainsas relations 28 writlAd ha -I_'.If"‘_i‘,." +o
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Tend o the other saods heing bought -nd scld for his. If it
ie sk awn o have heen intanded by the defendant fo deceive in
thig wav, the court will not geners1lly push the injury further.

fO?ﬂ Fopolesfield in the case of Michell vs Reynoqu 1 Sm L.0Cs

(10th Rdn.) at p.391 spid:

" He only con suffer by his knavery and surely the courts
" of justice are rot concerned lest a man should pay tno

" dear for bheing = knave"

Cozeng-Hardy M,R. also said in the case of Clavdiws Ash,Sons

& Co vs Invicta Manvufacturineg Co.litd (1912). 29 R.P.Cos

" If you find a defendant who is a knave, you may
" presume he is not a fool" p

n the csse of Lever vs Bedingfield (1896) 16 R.PoCo 3 (C.A.)

it is eteted thot the intention is only evidence of the actual
deception or probability of deception which may be inferred
from it. If the court does not believe that there is any
probebility of deception the action must fail. Again Lord
Bsner (M.4.) in the sasme case of Reddaway ve Banham referred
to earlier, made this soztement:

Hohe law Goes not take notice of a fraudulent intention

" in 2 men's mind if he does nothing to carry out the fraud"
HWerl Loreburn in the case of (laudius Ash Sons & co referred

to already, mede this classical atatement:

" Yhen onew establish the intent to deceive it is only e=a
W a shortstep to proving thet the intent has been success-
"oful, but still it is a short step even though it be a

" short step"

“he princigle elaborated by Lord Kingsdown in the leather

cloth Co vs American Leather cloth Co (1865) H.L.C52%, 538

sheihed ag follows:

0 Phe fundementz2l rule is that one man has no right to put
0 orf hig soods for sale as the goods of a rival trader and

e cannot Yherefore (in the language of Lord Langdale in
W otne cose of Perry ve Truefit (1842) 6 Beav.b6) be allowed

to use names, marks, letters or other indicia by which
" ope ey cinduce purchasers 1o helieve That the gooeds which

b he ie selling ave the menufacture of snother person."
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fhe orus of rreving éu..pbtion is upon the plaiﬂtiff. It
ie not g the defance +¢ prove that there are persons who
purcrase the gogds of a defendsnt who are not misled if it is
ig estoblished thst there are 2 large number of persons who
are, In this case, the apvellant as plaintiff has not es-
tablishmd having regard tc the evidence adduced, that there
are a lorge number of persons who were misled by the Chambo
cubes. Only one witness 28 = purchaser, was calied at the
trial; a witness who not only can be described as a care-
less ond indifferent person but zlso who's evidence can be
described as very suspect. Fere wes a purchaser who said
that she hed -heen buyving Jumbo cubes for over two years
thus knowing Jumbhn cuhes well.; the same purchoser in her
evidence in the court below deposed that she wert to th
thon ond nsked for Jumho cubes then Chamboucubes were sold
o her. Could she not thera znd then have s2id that she
did mot want that kind of cubes? Would she, if honestly
speskine, have token the Chambo cubes home having knovm
Jumbo cubes for so long? There is no evidence that her
Avnt had knovn Jumbo cubes prior to the alleged incident

|
but thers is evidence that as soon as she took the Chambo
cubes home her Awnmt detected the Aifference and rejected ite.
Again the witness was 2 mere purchaser who eventually got
what sae wanted; what then was her business going to tell
the proprietors of what had hapiened at Choithrams. How
ceme her to know who were the proprietors of Jumbo cubes -
2 mere purchaser at that. How came her to know where to go
to find the proprietors of Jumbo cubes? These are some of
the ouestions unanswered, which make her evidence very
sugpect. But to compound the suspicion, take the evidence
of P.W.3 at the trisl in the court below; Nabil Naimer Saad

nume yhich besoesks a Debsnese and that lone purchaser
d4id sev that it was 2 Lebanese who took down her name and

afdress. hr. Sasdé said in his evidence that he went to the
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Guard Street Fourah Bay Road market where he m?f é lédy
selling Chambo cubes and Maggi cubes; he did not ésk the

lady whether she had Jumbo cubes to sell. This witness rather
went on to depose that in his presence a customer came and
asked for Jumbo cubes and the selyaﬁroduced Chambo cubes,
which the customer refused to take, that is to say, the pur-
chaser wag not deceived - she was able immediately to see
that it was not Jumbo cubes. He went on to say however, that
the seller told the purchaser that Chambo cubes wags the new
type of Jumbo cubes., That was another prospective purchaser
who, on the evidence of the plainﬁiff/appellant, was not
deceived in anyway. Let it nok be forgotten that the onus of
proving deception is on the plaintiff. Can such evidence
support deception? I think not. But why did Mr. Saad not

take down the name and address of that seller or that buyer
as a prospective witness? I think it pertinent to re-state
here that if the court does not believe that there is any
probability of deception the action must fail. Instances of
actual deception need not be sroved if the court is otherwise
setisfied of the probability of deception and on the other
hand they ars not necessarily conclusive where @B8® they have
occurred in cases, for example, where their number is com-
paratively insignificant - this was so stated in the case of

Civil Service Supply Association vs Dean (1879) 13 Ch.D.512.

It has heen held‘that persons to be considered in estimating

whether the resemblance between the marks in question is

likely to deceive are zll those who are likely to become pur-

chasers of the goods upon which the marks are used ﬁrovided

{that such persons uvse ordinary cage and intelligence. It must be
be vointed out here that intelligence does not mean or conote

boolk learning.

puving the course of the arguments for and against the

cerbain decided cases were cited. Counsel for the

?

appellant cited the case ol Reddaway vs Banham and Counsel
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for the respondent submitted that that case is not-appiicable'
to this appeal. I have read through that case and I cannot
agree that it is mot zpplicable Lo this appeal. T thiﬁk thet.
cagse is very instructive for the purposes oflthis appeal. It
is in that case that Lord Halsbury L.C. enunciated the prin-
ciple of law when he s2id:

" For myself I believe the Principle of law may he very
" plainly stated and that is, that nobody has any right

" to represent his goods as the goods of somebody else"

Having enunciafed thet principle of law the Learned Jurist
issued this injunction:

" How far the use of particular words, signs or pictures

" does or does not come up to the proposition which I

" hgve enunciated in each particular case must always be a
" guestion of evidence and the more simple the phraseo-

" logy the more like it is to ke a mere deschiption of the
" article sold, the greater becomes the difficulty of

" proof; but if the proof establishes the fact the legal

" consequence gppears to follow"

Gounsel for the appellant referred also to the case of Seixo
ve Provezende. In that case, Lord Cranworth L.C. made these
statenents:

" hat cegree of wesemblance is necessary from the nature
" of things is a matter incapable of definition a priori.
" A1l that the courts of justice can do is to say that

" no trader can adopt a trade mark so resembling that of
" g rival as that ordinary purchasers purchasing with

" ordinary caution are likely to be misled

% %% X% K L% X0 % XX

" It would be a mistaske however, to suppose that the

" regsemblance must be such as would deceive persons

" who should see the two marks placed side by side.

" The rule so restricted would be of no practicaliuse”

"his is a case which, no doubt, is relevant to this appeal.

e case of Hormen Kark Publications Ltd ves OBhams Press Ltd

(1962) Wolwk.Vol.1 380 was referred to by both Counsel. In

Lhel cose, the plaintiff was striving to protect the use of
the name "Poday".. In this appeal, the appellants are not

prohec i;ijﬂﬂ the use of the name "Jumbo"
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In his reply o the ,rguments of Counsel for the defendant
Gounsel for the appellznt irvited this court to look at the

coze of Michael Aboud & Sons vs Pee (ee & Sons (Pantap Store)

(1970/7%) ATRSL 125, T hpve done so and the following passages
in the Judgment of Brovme-Marke J (z2z he then was) are ver
o ¥

ingtruetive viz:

" Al thongk ir rconsidering the similaritv of trade marks it

" v5317 he necossary to compare the two marks to zscertain

"t whethey the reeswblance is such as to bhe cglenlated to
deceive, the nrincinle tc be applied is not how much the

" marks resemhle each other when examined together but whe.
" fther the geners) imnression is the same or substentially

" oen, hearuse marks are remembered by general impression or

" by some significant detail rather than by qPoﬁ?graphic
T T ®

" pzeollection

" Ror .8 nﬁbéﬁﬁg@cff agtion to succeed there must be evi-

" dence to show thet customers wers misled or deceived into
wogendusing the defendant's product with that of the plain-
w £337, and evidence that the opackaging of both products:

M e the same size or colour may he relevant in helping to

" wpove that this hag hooppened”
Tn hie judgment in the covrt below, the Learned Trial Judge
found za » faect, that- with respect to infringement, the design
and colour of the wrapping of the defendant's (now respondent)
preduct do not in anyway infringe the plaintiff's (now appel-
lant) trade wark sze shown in exhibits C and H. The Learned
frizt Judege also found that the likelihood of confusion be-
fween Jyumbo cubes a2nd Chambo cubes is not sufficiently great
bearing in mind that the neme Maggi cubes as stated by D.W.2
hee become the publiei juris of all cubes broths in this

country. The Leasrned Trial Judge in his judgmant stated also

thats
noPhe courts will slways protect persoans or businesses
v osecipeit the likelihood of damage to its goodwill, but
" owill only do so where there was real and tangible danger

W oof contusion arising by the use of the mark or indicia
" ocomwplained of, even in the absence of evidence of actual

" gconfusion.”



In the case of Draper ve Trist (1939) 3 A.B.R,513 the sub-

ject-matter was assessment of damages. It isg not immediately |

s relevant to this appeal.

3 i S

The case of passing off is one bhased on facts adduced

in evidence before the court. The role of the trial judge is

i

to evaluate the evidence examine the marks and on the facts
decide whether or not there was any intention to deceive or
any probability of any intention to deceive. If there was,
on the facts, then the plaintiff ought to succeed. If there i
was no intention to deceive or there was no probability of

any intention to deceive then the plaintiff should fail.

The appellant is asserting that there was an intention to

veo enls
deceive on the part of the defendants}\On he other hand, the

égnalan'
dciendantg(co end that there was no intention to deceive;
that they brought in Chambo cubes to afford greater choice -
to purchasers and that they innocehtly sold both Jumbo and
Chambo cubes and other broths leaving the purchasers ‘to take
their pick.

According to the evidence adduced by the appellant
it has veen shown that Chambo cubes are different from Jumbo
cubes. sccording to the evidence, Jumbo cubeé are stronger
whilst Chambo cﬁbes are milder. Some purchasers, there must
be, who would reguire a milder cube - that is Chambo cubes;
Others there are, who would prefer the stronger cube - that
is Junbo cubes. We have seen the respective wrapper of the
two cubes and for my part I would say that the wrappers are
not the same . They are not the same to the extent that on
Lhe evidence a purchaser was shown Chambo cubes and she im-

wedinteoly rejected it saying that she wanted Jumbo cubes.

There is, however, the evidence that was given by that cther
porchaser.: o bhe court was lelt with two divergent pieces
of evidence both proferred by the plaintiff in the court

below. Upon such evidence the Learned Trial Judge came to a

codciusion in rthese words:



v

- @ l3 -

" What indeed the evidence tends to diglose is that

" there might be embarrassment and inc/venience %o the
" the plaintiff and these are not suffiient to prove

" this claim, but not confusion in theninds of the

" public as between the defendants cuj bwoths and the
" phaintiffs ‘

His Lordship then went on to dismiss theplaintiff's claim.
On a1l the authorities and‘the f:ts as disclosed in
the evidence before the court below andwhat was argued in
this court. T do not think that there 3 justification or
ceuse shown to disturh the finding of act by the Learned

Trial Judge.

In the circumstances, this appel must fail and it is

weeordingly dismissed with Costs suchCosts to be taxed.
.

Order zcecordingly.

oGubowo ° ¢

-[ Q-F?‘CO 00 ®O00O0O0CDBSBMPOSL S®O0OCOOH0000®OQS0D000O0O0
:I agx.ee 000000000 000000 GCOCO0O0C0O0®0C0O0®O0® 00O
]

AN gy T AR i b S A it i D i L



