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' OLAVO, J.a.

Inis appeal arises from the judement of Thompson-Davis, J
(as he then.was) delivered on the 10th June 1981. I have EFd
he advantage of reading in print the Judgment that has just
been delivered by my learmed brother warne, J.i. and it is with
regret that I huve to disapgree with his conclusion, and I do so
with utmost respect. The appellant's pgrounds of appeal are set
out in the jud;ment of Warne, J.A. I therefore do not find it
necessary to repeat them herein.
I however find it expedient to set out in full the plaintiff/
appellant's amended statement of claim and the defendant's:
defance filed.

"AMBNDED STATUMENT OF CLAIM:

. ‘he Plaintiff at all times material to this action was
and st1ll is Jjoint fee simple owner in possession of all
that piece or‘parcel of land situate 1lying and known as
Robis near €alaba Town in the Western Area of Sierra Leone
having inherited same jointly with his younger "brother
Bomboll ifallah from their father the late Ansumana Kompa

wl o o N . . . .
ho died some 40 years 4g0 owning and being in Pogsession

of the said land. Dhe s4id piece or Pareel of land is
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delineated on Plan L.S. 1823/77 attached hereto and forms

part of this Statement of Claim.

‘20 "Sometime in 1972 the Defendant wrongfully and u;;;wfully
entered and has since persisted in entering part of the
Plaintiff's land aforesaid and claimed approximately
Ce615 acre of the said land and purported to seli portions
thereof and on each occasion has so entered without the

permission and against the will of the Plaintiff,

e "The Defendant also wrongfully and unlawfully bui&t a hut
- on the Plaintiff's land aforesaid without thne consent of
permission of Plaintiff and/or his brother, the said

Bomboli Falla,
4, "The Defendant still persists in the acts of trespass.
5. "The Plaintiff, therefore, claims:-

(i) Declaration that all tﬁat'piece or parcel of land

situate lying and known as Robisg, Calaba Town in

western area of Gierra Leone now occupied by the
Defendant and portions whereof the Defendant hag

unlawfully sold is the property of the Plaintiff.,m"
(ii) Recovery of possessicn of the said lande

(iii) An injunction restraining the Defendant hig*servant

or agent from interferring with the said land.
(iv) Damages for trespaés.
(v) Mesne Profits.
(vi) any further or other relief that may be just."
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1. The Defendant denies paragraph 1 of the Plaintiff's
Statement of Claim. .
e In answer to paragraphs 2 and % the Defendant denies the

allesation herein,”
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"2 The Defendant further denies paragraph 4 of Plaiﬁtiff's
statement of Clain.
| "4, The Defendant again denies paragraph 5 of the Piaintiff's
Ltalement of Claim,
"5 save a8 herein before expressly adnitted the Defeﬁdant

gpecifically denies each and every of the other allegations

contained in the Plaintiff's statement of Claim Seriatin.”

It is therefore quite clear from the pleadings that the Defendant
offered no defence to all the averments in the statement of claim
cther than a general denial c¢f every statement of fact without
seblting them out and denying them specifically as is remquired

Ly the rules of pleadings. Even the Plaintiff's Claim for

»
relief is denied.

The case went to trial on the above pleadings. The
plaintiff/appellant called three witnesses (including himself)
in support cf his clainm. In his evidence the plaintiff deposed
that he wuas now over sixty yesrs of ape and was born on the land
known ag Itobis in respect of which he instituted thig action and
ever since lived on it. e deposed that he and his Brother
decixarie Bombol Fallah, inherited it from their father Salami
Kompa who died about foriy yeuars ago. His father als®tinheritea
it from his (the appellant's) grandfuther one Kompa Bomboli.
411 throughout this pericd he had lived on this land except when
he ot 111 in 1972 and went awny and returned later. It is not
in evidence the exact date he returncd, but when he did so, he
savw raspondent on his land, who had buill a house of C.I. Sheets,
e said that he did not give permission to respondent .0 r0 on
hig landa, He reported the matter to one llomoh Kargbd, Hdeadman
of Calabu Town who summoned respondent before him, “hen the
headman asked why he had gone on appellant's land respondent

told the headman thut the land was g;iven to him by cone Foday of
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wellington. The headman asked that Foday be brought to him
but neither ¥oday, nor his wife, nor his son were brought by
the réspondent. The Headman then warned respondent that the
land in dispute belonged to appellant and that he the respondent
nust get out of it. On respondent refusing to do so appellont

instituted action against him in the ligh Court in 1976.

While this case was in court appellant and his brother
Bockurie Fallah prepared a Statutory Declaration for the land.
Une nllie Conteh and one alimany Conteh witnessed the document
testifying to the truth of the contentaz. I'he deocument was put

in evidence (unchallenged) as exhibit 'A'. ‘

Bockarie Bomboli Fallah the brother of the appellant also
‘pave evidence corroborating that of the appellant and added tho
appellant had his authobkity to sue for the land.

'he, leadman of Calaba Town, Momoh Kargbo next gave evidence.
In his evidence he said,that he knew the land in dispute and
that it belonged to appellant. That in 1978 the appellant
complained to him that respondent had gone into his land. The
headnan gald that he himselt went $o Calaba Yown in 1933 about
(50 years ago) and found respondent on the land,
The [Headman said:

"I told loseray that the lund was owned by plaintiff and

that he should leave it, as he owned rno langd in tbaé arcil.

He refused to leave, plaintiff came back and comﬁl&ined.

I then advised him to g0 to court.

Plaintiff then tock defendant to the C.I.D. to get him

to leave"
~All throughout the trial respondent was represented by able
councel whose cross-examination I would say, with respect, was
not directed to the issue before the court nor even sguggeative
that the land belonged to respondent or that he did not trespaas
or built on the land as alleged, He gave no evidence nor called

any witness. Not even loday the alleped vendor to him was

Called niv i e ¢
To give gvy dence or nade 4 party to the ‘
actign
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In efiecct no legal defence was filed, only a general denial of
everytiing in the statement of claim - nor did he defend the
acvion al tane trial, outside irrelevant cross-examination,

Towever, at the close of the plaintiff's cuse the learned
_trial Judige in his ruserved judgment digsmissed the action and
rajected the claim,.

As I have saild eirlier I have had the previledge of reading
i dralt the Jjudpgment of my brother wamme, J.A. whigh Xax he has
Just read dismissing the appeal and affirming the jud;ment of the
learned trial Judge. It is with utmost respect that I disagree
with my brother Warne, J.A., as 1 do with the learned trialujudge,

The principles poverning dedlaration of title to =Imx land
and trespass have been fully angd most acholarly discussed by the
supreme Court of Sicrra Leone in the Judgment of the learned Chief

Justice ©. Livesey Luke in Civ.app.5/79 Dr.C.Jd. seyoouy wilson Vs,

rusa Abess deXiverved on the 17th June 1981 (yet unreported) a
possage from which is very relevant and apposit to tjis case, and
wilch 1 quote:
Mensesaesy 1t 15 & matter of common knowledgpe that most of
the lands in the westem area outside the City of IFreetown
are bared on possessory title and nost of them are not
covered by title deeds. That situation is the result of the
history of land holding established in the Western Area
about two centuries ago. The aystem which has been in
operation in the Western Area since the founding of the
Colony (now the Western area) is that land passes within the
game family Trom one generation to another in many cases
without t .e existence of any document of title. Does the
ricre repisteaiion of a UJeed conveying any such land conf.r
title on the purchaser as apainst the true owner who may
tave an indefeacible possessory title but no document of
citler®
"Indeed the courts in sierra Leone have on iuuumerablp
occassions dediddd in favour of owner of a possessory
title without documents of title as apainst the helders of
See for example Cole V. Cumnmings

creeees/E

roristered Convayance.,
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(1.o.2) (MO64~03) AdleRe (Budie) 194, ror example
Texanple of comres where the rivel titles were based on

-

osgessory nen~documentary nitles. Dee Honsary ve Willians

~~

supra) and John & liacauley v. Staffor? & Urs. (supra).”

1 o not anly Peel loyally bound by this exposition of law but also

entirely syree with, and adopt it in this jud ment. This same

View was held in the case Cottpell v. Watkins (18393 1 Beav. %671

ot L5 clted by my brother wirnes J.i. as foiiwmx follows:,
"there are good titles in which the oripgin cannet be shown
by any deed or will; bul then you must show........ that
tiiere has been such a lony uninterrrupted possession,
enjoyrment and dealing with the properly as to afford a
reasonable presumption that there is an absolute title in

tee ginple”.

see wWilidlams on Title - 2nd edition 570
In tihis case guite apart from exhibit '4A', the Jtatutory Jealaration
the appellantf and tvo other witnesses pgave oral evid:nce on Qath
te the efiect that the appellint inherited the land delineated in
plen attached to exhibit A fpom his father whe also inherited it
from zis own futher, olker 40 yoears, the Heazdman Momoh Kargbo
putting it ag from 1924 when he came to Kalaba Town and met the
appellant on the land in question., It was only in 1972 when
aprellant fell 3111 wand went away and on his return he found
respondent on his land. The evidence of all thiesé witnesses went
ucontroverted aud uichallenged on all material peints. what more
evidence is reguired of appellant to establish title to that léﬂd,
ond of long and uninterrupted vossession bhereof in view of the
two passages cited above. The courts would be setting a dangerous
and unrealistic standard of vproof of title to land outside the
oripinal IFreetown Municipality where the guestion of Title Deed
is only now being; introduced. '‘the tracing of title to father,
grandfather and beyond even by hearsay evidence, wheih 1s poermissible
in cuch cases, lhias been the only prcol of title te such lands:
evon more so in the Provinces and the Rural areas.

Swo eriticicisms levied a,.ainst the appellant are that firstly
lie did not define thie Woundary of his land. Iul quite apart fronm

erlibit & wnich though it may not per se be preof of title yet it
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convalns the paln ol the lund in dispute, paragraph 1 of the

statesent ol claim was amended to further read, "Uhe said piece

ond parcel of land is delinentod on Plan i..0. 182%/77 attached hereto

wnd Tores part of this Statenent of Slaim”, what more is required

of the #ppellant to define his boundary? econdly, that in answer

B0 crosc-exa lnation, the appellant is recorded as PJaving told the

COUTL: "esssasseae I know nothing avout the lund area in despute,

ny surveyor should lmeow'. In ny view what the appellant was saying

was that as o layman and from bhe witness Lox he would not define

the extent of lils land or area trespassed on; only his Surveyor
vould wnow. But in cases of trespass to land 1s it always
necessary to have a plan? If a man trespasses in a room he has done

o in the nume of the whole premises without producing a pian of

elther the premises or the room or narrower sbtill the area trespassed

on,

In zny view the evidence Lefore the leurned trial judge was
anzle proof of the plaintifl's title to the lund dekinsated on plan
L.3e H8Z5/77 and ol the respondent's trespass thereon to éntmtle
aopeilant £o a declaration of title as apaingt the respondent and
Sud:nient for tregpass. and I oso hold.

I weuld sev aside the Juilgment ollke the court below and enter
one for the aspellantxk

Gt the gquestion of the roliefs sought by the appellant
£1) I declare tﬁat the plaintiff/appellant is the fee somple owner

0l the lrmd at lobisy the subjeet mattoer of this action and
wiilcir ig desceribed 10 Pl L.0. 1823/,

(2} The =sypellant is entitled to an is granted re-pos:ession ol the
coid land,

l(B) an injunction is ordered rostralning the rospondent, his servant
ox wient or anybody claiming throupn him yrom entrying the said
lund and comndtting furtlier acts of trespass,

(i3 T winwd the appellant Lel,C00 general dunages.

(5) liense Profits. ©he appdllant has led no evidence on this wund
T i Lo ol

{(C) T a =rd the appellant costs in théscaurt and in the Sourt Dbelow,
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