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IN THE COURT OF APPEAL OF SIERRA LEONE

BETWEEN:
AFRICANA TOKEH VILLAGE:LIMHED - APPLICANT

AND

jOHN OBEY DEVELOPMENT INVESTMENT CO LTD - RESPONDENT-

CORAM:
HON MR JUSTICE M O ADOPHY I A
HON MR JUSTICE G GELAGA KING ] A
HON MR JUSTICE A B TIMBO | A.

Francis A. Gabbidon, Esq., for the applicants
Terence Teiry Esq., for the respondents.
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RULING DELIVERED THISR fy DAY OF APRIL, 1994,

G. GELAGA KING ] A : The applicants, by a notice of motion dated 8th February,
1994, have applied to this Court, inter alia, for:
'A stay of execution of the order and all subsequent proceedings of the
Hon. Justice Patricia Macauley dated 15th December, 1993, granting
leave to the respondent to enter summary judgement against the applicant
pending the hearing and determination of the appeal, civ. app. No 3/94
against the said order.”
The supporting affidavit discloses that on the 2nd day of February, 1994, the
applicants applied to Patricia Macauley j. for a stay of execution of the order of
15th December, 1993, She then made the following orders:
'...It is this day ordered that the writ of possession having been effected
cannot be overturned by this court.
It is further ordered that a stay of execution be granted on the following
terms:

(1) That the defendant/ applicant pays to the solicitor of the
plaintiff/respondent the sum of Le15 million in respect of the arrears of
rent.
{2) That the defendant/applicant pays to the solicitor of the
plaintiff/respondent the costs assessed by the court i.e. three million leones.
(3) That the defendant/applicant pays costs of Le500,000 (five hundred
thousand leones) as costs of this application,
(1) All payments to be made within 10 days."
The applicants contend that the first part of the order is an outright refusal to
grant a stay, that the learned Judge was not asked to overtwin the writ of
possession, but to grant a stay of execution. With regard to that portion of the
order granting a stay on terms, they submit that it also tantamounts to a refusal
because it would, in fact, deprive them of any remedies to recover the monies if

the appeal succeeds, since the Judge did not order the plaintiffs' solicitor to give
the usual personal undertaking.
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The respondents, on the other hand , maintain that as regards the first order there
is nothing to stay - possession had been taken on the 16th December, 1993, and,
therefore, there was nothing to stay. According to them, our courts do not grant
unenforceable orders.  They submit that with respect to the arrears of rent, a stay
had been granted on terms on  4th February, 1994, They say that if they are
‘right, then there has not been a refusal of a stay to vest this Court with
jurisdiction and that in fact we have no jurisdiction in those circumstances to
grant a stay of execution.

[t seems to me that tho nrimeinal Aanackiane which Fall a b cameidornd e thi-

e lJllllhl wl L{ucouuuu LN SRR EVY VN SRV LUIOMUTI T L1 WL

application for a stay ot execution are:

1. Whether once a writ of possession has been executed or is pulported to have
been executed, this Court has no power or jurisdiction to order a stay and, as it
were, undo a tait accompli.
2. Whether the order that the various sums of moriey be paid to the respondents
solicitor without a corresponding order that he give his personal undertaking
amounts, In fact, to a refusal.
3. Whether in all the circumstances this Court ought to grant a stay of execution.
In resolving these issues, it is pertinent to note that a notice of appeal has already
been filed in this matter so Rule 28 of the Court of Appeal Rules P.N.No 28 of
1985 applies. The Rule provides that:
"An appeal shall not operate as a stay of execution of proceedings under
the judgement or decision appealed from except so far as the Court below
or the Court may order, and no intermediate act or proceeding shafl be
invalidated, except so far as the Court below or the Cout ma v direct”
Itis clear fom that Rule that any intermediate act done or any proceeding carried
out between the judgement and the hearing of the appeal Is valid, unless this
+ Coust or the Cowrt below invalidates it. This Rule has been the basis of the
decisions taken by this Court In those cases referred to on the point by counsel
during argument. in Adama Mansaray v. Ibrahim Mansaray, civ._ app. 31/81
f (unreported) , on an application made to the Court below for a stay of
' execution, Johnson |.In granting a stay on terms, ordered that 12¢ and 12 d
Henessy Street, the  subject matter of the stay of execution and the pending
appeal, be conveyed to the yespondent (in spite of the application for a stay) and
that the registered conveyance be kept by the Master & Registrar pending the
determination of the appeal to this Court. This was done. It was an Intermediate
act and valid. The appeliant, thereafter, came to this Court and submitted that
) the order puiporting to grant a stay of execution was not in law or fact a stay ot
‘ exccution since it had in fact ordered complinnce with the judgement which was
being appealed against. This Cowrt agreed. They invalidated Johnson J's Order
and in setting it aside ordered that the Master & Registrar bring up tor
cuncellation the satd registered conveyance.
In Richard Zacharfah v, Jamal Morowah Misc. App. 12/87 (uureported) the
plaintiff in the Court below had obtained judgement in default of appearance
against the defendant against whom the plaintiff subsequently executed a writ of
possession for, and obtained possession of, the shop in question. The defendant
thereafter applied to Mrs Marcus Jones |., to set aside the defauit judgement The
learned Judge In setting aslde the default judgement further ordered that the shop
be repossessed by the defendant . The plaintiff then applied for a stay of
execution of the repossession order on the ground that he had already executed
his writ of possession and furthenmore that he was appealing to this Court. Mis




“Marcus Jones rejected this plea. On applicat'en made to this Court for q s
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tay of
proceedings consequent on the refusal, . Isa.d:

'l cannot accept the contention, even an g prirma iacie basis, that mere
because a substantial part of a default judgement has been executed it
cannot be set aside ... the mere fact thet the applicant had been put in
possession does not make the setting aside of the default Judgement
wrong.lf the applicant succeeds when the case is tried on jts merits, he can
be compensated by damages’

We dlsmissed the application and a simila- application to the

was struck out with costs,

In my judgement and in the light of the authorities, the answer to the first

question posed supra must be that this Court haqs unfettered power ang

Jurisdiction to order a stay of execution and may do so even though a writ of

ly

supreme Court

“application for a stay was first made to the Court below as provided in Rule 64 of

this Court's Rules, Indeed, abundant Power is given to this Coupt by 11 31 and 32
of our Rules.

Rule 31 provides that this Cout 'may make any interim order ... an( generally
shall have as ful] g jurisdiction over the whole proceedings as if the proceedings
had been instituted and prosecuted in the Court as a Court of first instance .. *
Rule 32 provides that this Court 'shall hqve power to give any judgement and

make any order that ought to have been made, and to make such further or other
order as the case may requlre .. *

lusory o1 so grossly unreasonable as to amount to a refusql {as in Mansaray's
cdse'supra), then this Court, on application made to jt thereafter, in exerclse of its
toncurrent Jurisdiction, wij) review and examine the terms.and, where necessary,
set them aside or vary them. In the case that is before us, all the various sums
ordered by the learmed Judge to be paid were to be paid to the respondent's
solicitor who is not q party and who was not ordered to give his personal
undertaking to repay them if the appeal succeeds. it is trite law that in the
absence of such an undertaking the solicitor receiving the monles cannot be
ordered to repay them. Vide Hood-Barrs_y.__C*ﬁrossman IIMJAQ._JZ_?;_MQ}_;;Q_
swyny v.Harland__|1894| 1. Q.B.707. In my judgement, therefore, the terms
ordered by the learned Judge were, with respect. Mlolly and plainiy unreasonable
and unrealistic and tantamount to a refysa}.
The final question now remains: u.ndex;:.wlagg:-q; cumstances:willithis Cout order.a
stay of execution? 1t is well sottled by a long line of cases going down to the
Nineteenth century that it is in the discretion of the Court to grant or refuse a
stay. Vide: The Ratata [18%7] P. at p.132 and

A G v, Emerson(1889) 24 Q.B.D,, pp.58&59.
The discretion will only be exeicised in favoyr of the applicant where he can
convince the Court that the special circumstances of the case 50 wairant. It has
been said in Atkins v. G. W. Railway (1886) 2 T.L.R. 400 that:

"As a general rule the only_groundi-f?b‘i:..a.c-stay of execution is an affidavit

showing that tf the damages and costs were pald thers < no reasonable

probability of getting them back if the.appeal succeeds.”
It is necessary to emphasize that thaqt Is only a general rule. The wide
discmtionazy powers of the Court and the principle on which it will act when
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| considering an application for stay are clearly and well stated In Halsburys Laws
of England 3rd edition vol 16, para.ol at p3s as.follows: |

refusing a stay and-asto the terms upot:which it will grant 1t and will,as.a_rule,
Jonly grant it if thereiare special circumsta A must-beidéposed to In an

affidavit unless the application Is made at the heattig.';

““Where the Court is shown special circumstances, it will use its discretion in -

favour of a stay. it is for the applicant to bring before the Court those facts o

~which he relles as constituting special circmeranrae AF ranren narch rpen will
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depend on its merits. Vide:Tuck v. Southern Counties Deposit bank (188Y) 42

'The Court has, an-.absolute .and unfettered. discretlon as to .the granting or.’

Ch. D. 471. In the instant application,-the affidavit and exhibits in support
disclose, inter alia, that the land and premises in question constitute the main

. Testaurant in the applicants hotel used by tourists from abroad and residents;

__that the period December to May each year is the peak period for tourists who

-

relief against forfeiture. And that even in the drawn-up Final Judgement the

visit Sierra Leone; that if the applicants are deprived of its use irreparable damage

“and financlal loss will be suffered by themi: “that the leamed Judge did not or did

“not sufficlently or adequately consider their coﬁﬂ@rcléim and did not give any
valid reasons why the discretion of the Court could not be exercised in granting

“learned Judge made no order in respect of their counterclaim.

I have read and considered the affidavit in opposition together with the exhibits
and also taken Into consideration what was sald by the respective counsel. I am
satistied that the applicants have shown speclal circumstances which merlt the
exercise of this Court's discretion in the granting of a stay of execution in their
favour.

In my -judgemg_gt,_;;,t;hg;ji;_Q_rder of Macautey . dq,ted;-_‘{ith.-,l-"gbruqry,1994,and all
'subsequent proceedings of the learned Judge ought to bé set'aside.and are hereby
set aside. We, grant.d stay: of execution pending.the: hearingand determination
:of the appeal heretn on the following termis: .

1. That the applicants regain possession of the said land and premises
delineated on plan L.S. 4140/87 dated 24th February, 1988, situate lying and
being off Peninsula Road, Toke Village and measuring 1.3517 acres and that a
writ of restitution do issue, if necessary.

2. That the applicants pay into Court the sum of Le15,000,000 (fifteen
million leones) in respect of arrears of rent within ten days of this order.

3. That the costs of the Summary Judgement be taxed and paid to the
respondents' solicitor on his written personal undertaking to repay them if the
appeal succeeds. |

4. That the costs of the application for a stay of execution in the Court below
be taxed and paild to the respondents' solicitor on his written personal
undertaking to repay them if the appeal succecds.

5. That the costs of this application be costs in the cause.

5. That there be a speedy hearipg of the appeal herein and that the record be
prepared and be rea ithin 4 weeks of the dute of this Ruling.

Hon Mr Justice M. O. Adophy (Presiding) ]. A

- AM—‘:----—---~-Hon. Mr Justice A.B. Timbo J.A

am
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