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IN_THE COURD (F APPEAL OF SIERRA IBQVE

¥

YRIGHT & JUSU-SHERIYF FOR THE APPELLANT

Dit. ADE nmmm—moms FOR HE RESPONDENTS.
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RULB*TG DELIVERED (N THE. 4TH DAY OF JULY, 1391

Mre Justice Siufe Ademosu of November 6, -1_987?. He had ruled againat the

CORAM: . % 4
" HQNe MRe JUSTIGE'E.C. [HOMPSQI-DAVIS . = JUSTIGE P APFEAL
Qg{’m. MR, JUSTICE M.O. TAJU~DEEN.- ~ JUSTICE F APPEAL
HQV, MR. JUSTICE M.0. ADOBHY - * =« JUSTIGE_ F APPRAL
DETVEES ;-
A+ Po MOLIER | ~ APPELLANT
AND |
HADS QV--TAYLOR & CO. o - bR,EfSPmDmﬁﬁ

© THOMPSQN--DAVIS; J!.A..- ‘Jl‘nis appeel is from a decision oi‘ His Lordship

Aypulisnty herein on a Motion brought by them before i?_?isgour_tfor the

following orders f-
1. That all subsequent proceedings in ,this‘_ﬂ}t;t‘bt_er‘_be stayed
" on the grownds that the Plaintiff/Respondent and, the first

-and second Dafendants/kpphéeﬂw have ag;veed,t tha't all:

dmputou urising out of the Bills of Iading NQ. CO% 00085

u.ml CO0B 0075 are to be determined in England a:,oordlng
to English law to the exclusion of the Courts of any other
counteys

2, 'That all-subsequent proceedings 4n this matter against the
Zprd and 4th Defendants be ntayed on the grounda that -there
ig no action maintainable in law aguinat the aai.d t}xi;‘d

and fourth Dafendanis hereins
5, TFurther or conscquential orderse
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The Learned Trial Judge having carefully considered the various
sontentions raised before him by both sides diswissed the applicatior

for stay and ordered that'the action be continued in thig jurisdiotion."

The action ordered to be continued emocerned two vessels - The

& st it

MAERK BELLA and The MAERSK BRAVO which had been chartered o carry goods
from Cotonou, Benin, to Freetown, Sierra lends The issue between the . . »
Parties was whether the Plaintiff had suffered loss and damage resulting

from the failure of the Defendants delivering tMe goods within a reagsonable

s

times But the rrimary issue before this Court, and that lies at the

eSSy T

heart of the present appeal is whether the contract of carriage betwean
the pleintiffs and- the Defendants is governed by the Bills of lading and

nothing else.

Clause 27 of the Bill of lading reads:

TR

"Ihe eontract evidenced by this Bill of lading shall

be governed by English Law; and any dispute thereunder

shall be determined in England according to English Iaw
to the exclugion of the Jurisdiction of the Courts of

any other comtrjte"

The question now is will such an Exclusive Jurisdiction Clause in a

Bill of lading in fact go to oust the Jurlsdiction of the Courts in every

other Country no matter what the facta are, the costs involved or any
other holding eoutraints? A court called upon to consider an application

for stay pureuwant to an Bxclusive jurisdiction clause must of necessit:}

congider the varying advantages and disadvantages to the rarties involved
in having their case heard in e juwrisdiction or another; for instance
thu costw of taking wilnesses from one eountry to another, this upkeep,
the costy of litigation in one jurisdiction compared to another, any

Judicial disadvantage likely to be suffered by any of the parties, the if

possibility of the period of limif tion affecting the claimg, any foreian

oxchange contraints likely to be suffered by ono party or anothars The court
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will algo say in most cases that the case should be tried by the form
with which it has the most wonnection"

But certain légal trinciples have guided the cowrts in sucs applie-
cations made to them. These principles were summerised in the :}ud@nent
of Lord Justice Brandon in the El-Amria 1981 2 Idoyds Repe119 at P:1255;
ind what he had to say was endorsed by lord Justice Kerr im The §ghnar
(No«2) 1984 2 Idoyds RepPe 154 at page 155 as an authoritative stotement of

the law on the subjecﬂ;

"(1) Whero Plaintiffs sue in EBngland in breach of an agreement to
refor dispvutes to a foreign dourt, and the defendant apply for
a stay, the English Court, assuming the claim to be otherwise
within its jurisdiction, is not bound to grant a stey but has

a discretion whether t0 do so or note

(2) The discretion should be exercised by granting a stay unless

»

strong cause for not doing so is shown,
(3) The burden of proving such strong cause: is on the Flaintiffse

(4) In exercising its discretion the court should take into account

all the circumstances of the partisular casde

(5) In particular, but without prejudice to (4) the followimg matters,
whero Pheyo arise, may properly be regarded?

(u) In what sountry the evideice on the issues of fact
ig situated, or more readily avoidable, and the effect
of that on the relative convenience and expense of
trial as between the Bnglish and ¥ 'oreign Courtse

(b) Whether the law of the Foreoign Cowrt applies and if
sof whethor it differs frow English Law in any material
respoclto.

(o) With what country ocither party is sonnocted and how
closely.

(d) wnether the dofendants genwinely desire trial in the

Foreipn Country or wee only seoldng procedwral advantogoe
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(o) Whether the Plaintiffs would be prejudiced

by having to sue in the Foreign Court because
they would (i) be depbivci~ofisecurity for their
clains (4i) be unable to enforoed any judgment
obtained (iii) be faced with a time ban not appli-
cable in England or (iv) for political racial,
religious or other reasons be mlikely to get a
fair trial,"

Reading"Sierra leone" instead of Ingland in the above-mentioned P&BBQB‘G&
the Plaintiffs/Respondents must show "stromg cause" why proceedings should
continue in this eclzuntry in violation of the expressed exclusive jurisdio-
tion clause, where such "stpong cause" is shown the discretion of the eourt
will be exercised in his favour; and a stay of proced4ding will not be
ordered.

I shall now go on to apply the facts of the case to these above~
wentioned guiding pxlnc.lples if I may, and draw the necessary coneJ.zp,sions.

(a) In what coumtry is the ev1clance on the issue of facts

situated or more readily available?

In their statement of claim the Plaintiffs say that as a consequence of the
delayed deliver'y' of the good; the market for the said goods tigdl, additional
bustoma Duty had to be paid and the Plaintiffs lost substantially the whole
bunofit expeeiing wnder the said contracts
In his Ituling on the point the lemrned trial Judge had this to say

"ewsssveeeethe evidence as to the Prevailing market price of the goed.g
slidpped at the time when they should have orrived and the price obtajnable
whea they eventually arrived must necessarily come from witnesses in: Sierra
Loone, and not unlikely from those based in Freetown and engagod in the trade,
The same goes for the evidence as to the Custonm duty paid und.why. YHig
Lordship went on "ew.eee A to tho couse of the delay, I am of the opinion
that the evidence on thic point coan only eomo from the defendante, The
defonco muat, T think be bas«l on the fucts within the knowledge of the

defendants and which facto tho plaintiff may not be in a position to rebutt,"
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He continuedee...® "The Defendants have agents in Sierra loong and they
do business bere wevevees" I do agree with the learned Judge thet the
igsuos of fact in this case arg situated in this Couptry as opposed o

Englands There is hardly any issue of fact ewanating from England, the

port of loading, nor the port of discharge is in England, wdinesses bo those

issugs ere mainly to come from this Country, and in any case as the Dgfen=

dants/Applicants haove themsolves stetod ewidence car bo taken om sommiggsion

in Sierre foone sdthout oral testimony. In answer to the question (a)
above, Thore ia no doubt whatscever that Sierre loone is that Country.
(b) ‘Whether the law of the foreign Court applies and if so

wvhether it differs from Dnglish Jaw in any material

respects'..—

The law of Jierra leone is identical in meed material Togpoeeb <o the

lay of England and, cccordingly this factor is neutrals

(o) With what Country either party is ocnmeoted, and how

closely.

(1) The Respondents arc based in Frectown Sierra loono.
(i1) The Applicants are based in Denmark — GCppenhagenis
(iii) 'fhe Fort of loading is Cotonou - Benin,
(iv) Tho Port of Discharge is Freetown — Sierra leonds
(v) Mme vessels are run by Maersk lLine and managed by AleEe
Moller in Copenhagen — Danmarlk.
(vi) The officers of the vessels are Cerman Nationalse
(vii) The Apﬂlicamtu have local Agents = Sierra Leono National Shipping
Come Iide
(viii) The Insurcrs of tho Applicants arc West of England P & I Club with
which the Hospondenty have no disputds Thoy are baﬂéd im Englandle
(ix) The vesscls of Macrsk lLine are frequent visitor to this country.
In dealing with thio factor I would ask myself this quostiém: Is this
dispute o mutter which properly belongs to thbsCourts of Siarra Loome?

Hore ara Sierra Sooncn loporters who when they took delivery of the gooda

e
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im Slerra Leone had 1o pay additional customs duty and as o consequence
LI st by

of the delay in delivm‘y"‘fﬁa- market for the goods iglle ﬂf'e o3ge. 1, i_‘ai' .

frequent visitor to this country. The shipwowners have the:l.r lom}, agent,s

in Sierra qunels Trpyp seems tp me and theve is no doubt im uy mi,t;d that
such a dispufe is ‘ano that properly belongs to the jurisdiction of 1;};,@
Courts of this anrtz'yi- 3

But the question still renaing whethar tﬁe Courts have g diau;-?g;on
to stay an action: when' the g'Ontract is expresled to be governwd hy English
Taw and that any dispute ’cheremder ig to be determined according to
Fnglish I-G.W:o Vhat is so Bngligh about the issuegyof fagts raised im the
case? If anytliiné the English element im the d.islsxm_te seens to be to be .
insignificants The dispute is between the Dybch Shipowngrs and Sygpu
Leons Iuwporters, it depends on: ewidence here ag to the market value of
the goods which arrived here in Froetown, and tho nature and cause of the
delay of tho goods here in Freetown, The affidavits of the Solicdtorg

L

for the appellanty leaves in my mind, just as it did in'the Judge--'»p- p;i.r;d.,

the impression bhm: the Dutch Owners want to glye urmecessa:y ha.r-d,qhég for ac,za

the Respondentss’

I this regard I would 1ike to adopt the dictum of Lord Denning dn the
Fohrarn 1958 1 WIR Pago 1623 =

"I do'not regard the choice of law in: the contract as

doecisives I prefer to look to see with vhat coumntry is the

dispute most closely connactods"

I think that the dispute in question is more closely connected wilth

Sterre Lsono than England.

(d) Vhothuar the defendants genwinely desire triadlin the

-

Toreign Cowntry or are only seeking procedu;mJ[ advantage »

Both Counsel have xu.L.Jod contontions for and agoinst the gt‘mu,'gxaas
of having tho mubtol heard in Englud, Drs Roner-Thomas contended that
the applicanty do not gulu:i.nuly degire a trial in England bug have woyed
the Court below tor a duy of procoodings solely for the Purfusg of

obtaining o procodursl advantego, Ho pointed out that even aftar M

i’
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Defendants had obtained an injwotion in England they have oome here
, raquasting a stay in Freetownls
- < vi e Barthap Uscaulay argued that there was a genuine ;].esire on the
o Part Of tha Applicants to hove the wetter hesrd in England, and poimbed
out that they hove already jmcursod sxponses in that directlon: therds

In considering these two points of view I have had to refer to the
Bpooch or Lord Diplodk dp Mao Shannas e Roolwers Glass Lbdy (1970) 4, 1
795 at PB812s In that epeech Lord Diplock interpreted the majority 1
proosbos dr tho- Atlakio Stax (1075 # Tloyds! Repetd? {4014) Lalyd30
and laid down the following formular:

a twdos 0 Justdly w ~oday $W0 conditiong
mst be satisfied, one positive and the other |
nogetivet {s) tho dofandent musy wetisly the _
Court that there is anather forum to whose

Jurdsdiction ho ip anendable in -whioh Justioe can

be done between the parties at substantially less
inconviencs or oxpense and {b) the stgy must not
deprive the plaintiff of a legislation personal
or juridical advantage which would be available W
to him if he invoked the jurisdiction of the
English courte"
In his spesch in The Castarha vs. Prowm and Root (U_.K.) I, (1:981)
£ 0ePe557, Lord Scarman made use of that formulation and seid inter
"Prapaposed into the comtext of the pregent case, this formulation
weang that to Justify the grant of an injunctiom thoe defendant must show
[a) that the English Court is a forum to whose jurisdiction: they are
amengable iw which justice can be donme at substantinlly less inconvience
* and expenso, and (b) the injunction must not deprive the plaintiff of a
logitimate personal or juridical advantage which would bo available to
haim it heo dnvokedl the Muericm jJurdisdictione®
This approval to the issue has boen overtaken by ﬁububquunt oventoe

¥ In The Spilinda Maritimoe Corporation ve Cmoular Iilde (1985) 3 WeL.Re 972;

R T
Qe T8 P2



5b

w i B e
in it c.:ase-aAWas, taken to state the principle of forum not convenience
without reference to cases on injunctions It was held that the Court
is congerned with the end of justice; that account must be taken not
oﬁly of injusilzics to the Defendant if the Plajintiff is allowed to
pursue the foreign procecdings, but also of injustice to the pla;in-tj'jf
if he ¢ty not allowed to do 80, the !our't:. will not therefore g‘an?
an injunction if, by doing so, it will deprive the Plaintiff of advane
tegos in the foreign forum of which it would be wnjust to deprive the
Plaintiff.

The affidavits filed by both sides for laying claing to the points
of view have been carédlitlly cxamized and ocasidered. by me, and g‘u&,d.ed
by the formula I have already referred to I would say that the Applican g
have been able"to show that the Pnglish Cowrt is & forum to whogg juﬂ.s%

diction they are amendable" but have fajled to establish that that k4
Justice can be obtained at substantially lesa inconvenience and expense.
and that a stay of proceedings in the matter before these courts will
not deprive the respondents of o lbgitimate personal or Juridical a.d.vang.
tage and the matter were allowed 0 proceed im Ingland.,

The learned. judge directed himself properly and correotly aszc%hf?
law applicable and without any doubt relying on the Ma¢ Shannon's formulaﬂ
tlom.

(6) '"he relative convenience and expense of

wial as botween Sierrn loomean apd
English Courtd,

I &hall now turn my attention to the affidavit evidence depospd
to by tho }g;u'-tiou in thelr andeavour to state their positions ag fap
ag this factor ig concorned. The Applicants have relied on the roj.lolﬂ.pq
Pofpte: | :

1w Their i-unl and substantial connection with Ingland

a9 thoy have o lopge leot of ship flying the Brit:l,sh
Plag wud owned by one of thoir companioeg.
2e Thedr Ingurers Wost ot Englond P & I Club are managed from

11.‘11'[“1:!..




sk

i 9 =
¥, That it would be more convenient and lesg expansgive
for them to call the officers of the Mpersk Balla
and Mearsk Bravo both German Netdionpls to go to
Teudon: to testify in tho matter than +o by 460

herae

4g Thot because of the acute foreign exechange eurreney
$bortoge tha BlaiweiffsReapondanty will not be able
to rewit any costs the Qourt might order them to be

peid to thed.

The Rospondents an the other hand have deposed that
151 the acui?e shortage—of foraien exchange wdill hanpar them
fpon daldvne their witnosses 40 londan, thus prefudicing hadsr Poctiion
dn the English Court.
zg The oomsbriinba L obtaining forolgn exchangele
;’ﬁ Jho costs of litigation to the Respandents if $he aotdom v
heard in England’,
4y That it would be cheaper in all the ¢ircunstances for both parties
o litigate in Siarg Loond.
learned Counsel for the parties have raised their vorious conton-~
tions and stuck firmly to them; I shall now go on to0 rostate in a

swmary from the factors whieh have had a profound influence om me

in erriving at the conclusion I an to givd.

(a) That the case should be tried by the form with whieh it has

1most gonmnectione
(b) That tho cost of flying to and boarding witnesses im England,

(¢) The costs of litigation in Siarra Yoone compared to those

in England.

(@) Mhere is nothing before the court to show that the applicants

will guffer any judicinl digadvantage 1f tho matter were to

bo neerd and dotormined in the Sierre loone Courts on the
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other hand it appears that it is Plaintiff/Respondent who awxellikely
to be so disadventaged by being out of time wnder the limitetionm

_ period if the matter were heard im England.

(e) Foreign Bxchenge constraints are likely to be & strong factor worldng
against the Plaintiff/Respondents; Parde 6 of the affidavit of

Francess Claudia Viright of July 7, 1987 is confirmatory of thise

There are strong considerationa of substantial wolght on the Res~
pondents' side, and in all the circumstances I have reached the elgan
.ﬁ'onclusion that the Plr;in.tii‘f on whom the burden lies, hag on the whole
‘israhh.she(l good cause why he ghould not be held to hig agreemente .

Tor all the foregoing reascna, I_mst oconclude that the Flaintiffs/
Respondents hdvdcshowm a stroug csuse why the appliceiion fox- e oy augh‘t%g(,\
to be refused. ' .

The refusal for a stay prayed in the lower cowrt is aﬁirg}ed,md
therefore the relief sought for from this Court is refused.

The Respondents shall have the taxed costs of this application,

S : s
d"C_‘ . ‘7['/“ ""-’—[" N“ s I ; ,’7-/-4--.-_

(E.C. THOMESN~DAVIS))
JUSTICE F APPEAL.
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