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3 NELAGASNG T A The Applicart, by Netine of Motion d‘ﬁw’ the 10h da
Jounmry, Y95, maorved this Court tor au ordar, Bover alts, that she Appelant iy S gy
fudiod CteApp 41789 and the Piekai B e High Cowmt aohon .00 "“1‘; e *wn-w-q

-

Towvs 1o srend e wirlt of sonrnons doied 22nd e, 1985, 1 the -{p.;::urwr i r.mh. wd el
irc the capy of the vy of svonmons exbibiied to e afiidavit in support. Vhe twenesdents
opposed e spplication. i

Cownsel Gor the Applicent submitod that purely 1 e light of the vew evidence i Coun
sBowed the reapovndenats to adduce, it wenld be {a the nterest of juetice to amend (he writ
of swinmons in e manner indicated to enable this Court, effectoally and complotely 1o
adjudicats upon and setfe all questions favolved i this appeal generally. The respondent,
on the other hand, submaitted that to sllow the amendment would be an injustice - that
when this matter was instituted in the High Coust the Applicant bad no locus stardi - ihat
not even this amendment will cloak the Applicint with locus standi in the Couit below -
that the Applicant had divested the estate to the Loncficiaties and that there is no evidence
to show that the Applicant has & Power of Allormey o ast on bohalf of the co-beneficiaries.
ft seems fo me that te prieeipal questom which artoe foe determination aee whether this
Cowy? hna power o grant the amendmen! soogad; i 3 has, whether it ic i thie interest of
y"'“tw. to grant it J o answer the {ira? questio » sl T shali sefer ton 31 of tds Court's
rerles, PLIN. Me ?," of 1985 Thet rude provides, e alin, thnt this Oaouri “vosy Tom fime 30
tine :.x,..[.. any erder nonessary {or defey ’“.fu:'r o the sead dprestion. conlravesgy iy (s
giipeal......and genevalle shall have aa full jueisiction ovee the wheie procoedings o if b
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proceedings had been instituted and prosecuted in ths Cowrt 28 3 Coust of first instance...”

This Court, therefore, not only has its own appeliate powers but has also all the powers of
the High Court. There is a siznilae provision in the White Book of 1960, .58 r.9. Under
the rubric: Amendment of trial and plaacings, B is r'adted that “the Count of Appeal has an

inherent power to order the record of the frial to be zrmended 50 as to comply with the facts

proved and the decision given ...gnd alse fo @inw the pleadngs o be emended” And

under O, 24 r. 1 of the High Court Bules that Coust and, a fortiod y thas Cowrt “may at

any stage of the proceedings, allow either party 1o alter or amend his indomement or

pleadings in such manner and on such teems as may be jost, and 2§l such amendments shail
be made as may be necessary for the purpose of determining the real questions in

controversy between the parties.” It is crystal clear to me, therefore, that this Court has

abundant power to grant the amendment sought.

I now tum to the next question: whether it is in the interest of justice to grant the

amendment. The guiding principle of cardinal impcortance here is to be found in O. 24 r. 1

of the H.C.R.(supra) that all such amendments cught to be made for the purposc of
determining the real question in controversy between the partics to any proceedings or of
correcting any defect or error in any procecdings. In this regard, T am guided by the

cruditc and clegant dictum of Bowen L.J,, which I accept and adopt, in the case of
Cropper, v, Smith (3884) 26 Ch.D. 700 af 710,711: “I think it is a well established

principle that the object of courts ia to decide the rights of the parties, and not to punish

thern for mistakes which they maks in the conduui of their casss by deciding otherwise

inan in accordance with their rights. .. T know of no kind of eiror or misiake which, if not

fraudulent or intended to overrcach, the court ught not to camreet, i # can be dows

without injuatics to the other parly. Otz do ner exiet Tor the sake of diseipdine, bat for

the sake of decidicg matters @ comiroversy and ! do not regard such smendivent as a

mattey of fivonr or grace. . . Tt noetms (o me that oy soon as it sppears e ihe way it

wiitch a party has framed his case will not fe:d to a decision of the reel maiter in

controversy, it iy much a matter of right an his pars to hawe it corrected, i it con be done

without injustice, as anything «idc in the case in 2 matter of tight.” Much the gawe thing

had been paid by Bramwell L.J. in the entlier osse of Addestey v, Harper (1878) 10.Ch,

D, 393 at 396; “My practice has always been to give leave to amend urless 7 have been

satisfied that the party applying was acting maln fide or that, by his bliender he had done

some injury to his opponentwhich coxld not be compensated for by costs oy otheryise. "

~ounsel for the nespondents stated quite frankly that he was not suggesting rala fides on
the part of counsel for the applicant. It is my conwidercd opinion that the several objections
raised by the respondents are not matters of injustice but could be properly considered to
be matters of defence. In my judgement, the amendments sought are necesnary for the
purpose of determining the real question of ciutoversy between the partics snd also
having regard to the principle, inferest velpublicee ut sit fnis litiorg. They can cleady
be made without injustice, the other side can be given leave to amend their tefence, i€ they
80 desire, and the respondents can be compensatzd by conts,

I would accordingly make the following crders:-
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1. That leave be granted to the Applicant to amend the writ of sumrnons herein dated
22nd June, 1985, in the manner shown wnderined red in the copy of Lo writ of swmmons
exhibited to the affidavit in support.

2. That the amended writ be detivered and filed witlin 3 days of the date of this order.

3. That leave be granted to the respondents to deliver and file an amended defence, if they
so desire, within 3 days of the eervice un them of il amended verit.
4, That the costs of and occassioned by the amendinent be the respondenis’ in any event.
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