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IN THE COURY OF APPLAL FOR SIERRA ILEORE

BEMWEEN: =
VICTORIA DAVIES « APPELLANT
AND ,
FBAHKIYN BRODIS DAVIES = RESFONIDENT
BETWEEN: -

HON MRS, JUSTICE V,AiDi WRIGHT = J.A,
~ HON. MR, JUSTIOE N.D. ALHADT = Jeh
HON; MR, JUSTICE M,E. TOLLA~THOMPSON- Tede

"’

4y TEJAN<COLE ESQ,j FOR APERALIANT
P.$. CONTEH ESQ., FOR THE RESPONDENT

This is an ppeal by the appellent from the Judgement -
of Nylander ¢ delivered on the 8th September, 1999.
The Respondent filed a Petition for the dissolution

°f Marriage on the Grounds of Desertion & Cruelty. In the
appellantds answor she alleged adulbtery and orass petitioned
o°n the grounds of cruelty.

Legve was. granted to emend the Notice and Grounds of
APpeé:!. as contained in the gecords, The Grounds of Ap_pea_l.
are ag follows:-— .

T  That the Learned Trial Judge was wrong in making the
.. Decree Nisi Pronounced on the 8th Septmbe;, 1999
absolute on the 2nd December, 1599‘ even though the
the Appellant had filed ex Appeal dated 2nd October,
1999,
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rial Judge was wrong ir Law
in naking the Docree llisi Pronounced on the 8th

2¢ Thet the Learredq 1

September 1999 absolute on 2ng December, 1999
even though an Appeerance had been entered for
en intervener dated 7th Qctober, 1999,

3¢ That the Learned Trigl Judge was wrong in law

end in fact in delivering Judgement in favour

of the Respondent in that

(a) The Petition and the evidence adduced in

" " Court discloses ha, or insufficient

evidence, 4 |

(b) The Respondent failed to discharge the
burden and(of stendard of proof). -

4, That the Leerned Trial Judge was wrong in law
and in fact in delivering Judgment in favour of
the Respondent in that a cardinal principle of
natural ;:Bbice to wit, audi altem partem was
not observed.

5e Thet the Learmed Trial Judge erred in heering

' tﬁe cause during the High Court vacation.

Ground 6 wsas abandoﬁed, Le Tejan-Cale Esqg.y Learned
Counsel for the hppellsnt stated that the Decree Nisi
vas made on the 8th September, 1999 end the Decree absolute
was Promounced on the 2nd i)ecanber, 1999 even though the
Notice of fLppeal wes filed on the 2nd Qctober, 1993,
There wag an Affidevit filed by Learned Counsel for the
ippellant deposing that ne had filed a Notice of Appeal
exhibiting the Notice of kAppeal on the 6th Qctober, 1999
He submitted that it was wrong in law to have pronounced.
the Decree Nisi obsolute while an Appeal was pending,

BEven though the.e a Notice of Appearance was entered
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by an intervener on tho 7th October, 1999 and an -

Affidavit filed by the intervener the Learned Trial Judge
Pronounced -a Decree Absolute on the 12th December;, 1999

A. Tejan-Cole Esg., submitted that the evidence
daes not support a divorce being granted on cruelty or
desertion and the stendard of proof 'was not discharged.
He further submitted thait there was no date of commence—
ment of the trial contrary to Order 25\'Rule 4 of the
High Court Rules and also that the said Notice o.f Trial.
and entry for trial did not oomply mth High Court Rules
Order 25 Bule: 3., He said that there was no spplication
for a Bpeedy Hearing even though the High Court Ru&es
Qrder 25 Rule 9 provides that an action should take
its turn in the catse list unless otherwise oxrdered,
I ggree with Learned Counsel that the abave Rules had
been flouted. |

Learned Counsel for tihe Respondent F.Se Conteh Esq.,
conceeded to the Lppeal and also that there was a Notice
of Appeal filed before the Deoree Absolute was granted

and filed t.ﬁerefore maling it a nullity.
It is clear from the evidence that the Decree Nisi

was Pronounced on the 8th Septa'nbér 1999 and made
absolute on the 2nd December 3Ven though the Appellant
had fi%ed an™4ppeal on the 2nd October 1999, It was
wrong for the Learned Trial Judge to Pronounce the
Decree Nisi Lbsolute after e Notice of an Appeal had .
been £iled, See Civ.app. 81/95 and 11/96 Strong V.
Stronge unreported Judzncntb of the Court of Appeal,

The Matrimonigl Causes Rules Rule 36(3) sta‘b\es:,—-
"No gpplication under this Rule shall be

entered in the cause list wnless an
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affidavit hes been filed that search

had been mode in the Proper -books of
the Divorce Registry up to within four
days of the time eppointed and .that at
such time no person had intervened or

obtained leave ta 4intervene in the cause

and that no sppearance had been entered
or any affidavits £iléd by or on behelf
of eny person wishing to show cause
egainst the decree nigi being‘;nade
absolute and, in case leave to intervene
had been obtained or gppearance éntered
or affidevits f£filed by or on beha?Lf of
such person, a.ffidavits showing what
Proceedings, if any, have taken thereon" .

It was therefrre wrang in law for the Learnmed Trigl
Judgze to Pronounce the Decree Nisi ILbsolute even though
an fpsearance wes filed by an intervener.

Laoking at the Petition filed there are na pa_rti_-
culars of ‘c.he cruelty or desertion,

Zet me here review the evidence of the Respondent on
the desertion and cruelty zlleged. He said in the I;ower.
Court, "Respondent left the matrimonial home on 30/3/89,
There#had nét been any pn;-avious proceedings of divorce,
Responient left to ettend a house warming ceremony of her
Sisters' guest hou-e. BShe never roturned since then,

Lt first all wes well in the home. Respondent fail to
Perform her maotrimonia’ duties to me., She did not take
Care of the home, ncver Hrepared i’ood.‘h I nade several
a%tempts for Respondent t. return but to no avail, My
Conjugal rights were there ore denieds The Respondent

&
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told me that she will not return to. me?,

The burden is on tha Potitioner throughout the
statutory period, See Pratt v, Pratt (1939) A.C. 417
420 HoL. 1939 3 ALL E,R, 437, 438, The Court must be
satisfied on the evidence that the desertion is proved,
See Browa v, Brown,1898) 7 Im 102, This must be proved
by a propanderance of probability, Also corroboration
although not required as on absolute rule, See ViJJ_‘l.ans
ve Williams(1932) 147 I 219 is in practice insisted
unless its absence can be satisfactory accounted for.
Lool:i.né; at the evidence I am satisfied that neither
cruelty or desertion was proved., What oonstituteg
curuelty regard must be kad to the ciroumstattes & each

particular case. Sece Edwards vs, Edwards 1948 1 All

E.R. 157, In Gollins v Collina 7964 4.C. 644 where Loxrd
Reid said thet the proof a PR7°WSCnormal in health end

nind hod been reduced to ill health" by inexcuseable

conduct of the other spouse persisted in althouzh he

knew the damage which he was doing. RBstablished Cruelty.

Ln enswer nrd cross petition was filed by the - p
" appellant and having hesrd Learned Cows.el for the

Appellent and on exemining the evidence I find that the

grounds of desertion sad cruelty have nod Leen proved,
This matter case up. for hearing on several occasions

- 2. ’,-. ) .

before snother judse ofter which it was adjowrned to a

date after the vacation.
16 up for heering before the

6th July, 1999 end after twa
Respondent was taken.

The matter then C
Learned Trial Judge on the 1

ad journments the cvidence of the
Learnsd Counsel for the erpellent told the court that
1o notices were sent to either himeelf or the Appellant
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during the vacatior, On searching the file I could
not find any affidevit of service on the Appellant or tho
Appellant!s Solicitor to establish that notices were sent
to either of them. ' N %o

I hold that the Loarmed Trial Judge ough’s not Aave
proceeded with the matter during the' vacation unless
both parties lad consented as such procecdings are
voidable sée Macfoy V.U.4.C. (1961) 3 AER 1169, In
the light of all whet I have suid before a Decree Nisi

ought not to be pronounced by the Learned Trial Judge as
the whole proceeding were a nullity.- The Decree Nisi
and Decree Lbsolute atie accordingly set aside. Thb |
Respondent is to pay the taxed costs to the Petiticner.

(sgd) Hon. I;Irs. Justice V.ALD. Wright — Jela
I agree Hon, lir, Justice N.D. Alhadi Y
I agree Hom, lir, Justice M.E. Tolla-Thonpson = J.k.




