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THOMPSON-DAVIS JSC:— Sometime in 1989 the appellunt envercd into an
agreement with the Government of Sierra Leone whereby the respondent
were 13.0 supply a list of military hardware including helicoplor sun
ship engines and spares; the usual "End Users Certific:ilo! in Lovour
of lhe Respondents was approved and signed by Helle ihe Frosidont of

the Republic of Sierra Leone.

It is common gfound between the parties and acceptad hy e
Court that a certain number of goods was supplied and o lar e suount
in U.5.Rollars was paide It is also common growd bebuwecin ohon thel
_ np't 2ll the goods ;Jrclered under the agreement have arrived in lhis

countrys The Respondents are saying that the sum of A3775450 ic

9till to be paid by the Appellantss Mo with resnrd to o oliim in
foreign currency I would say that it is not right for oue Suweewn te
give judgment for an amount.in foreign currency; a debt e

Toreifn currency must be convertoed in leones swrith reffciwn Lo Lhe

rate of exchonge Prevailing on the duy when the dobl e ([ R CIO
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In these ociroumstances the plainUifI/remponaunum by writ daoud
December 16y 1999 oommenced the present action; tho respondcnis
claiming the debt and the defendant/appellunte alleging thai they
had paid them in full and that the plaintiffs/respondencs had
acknowledged in writing receipt of the said paymont, und alleged in
a counter-oclaim that the goods supplied were not in accordance with
the contract and not at the time agrecd ons fho Loarned julge Toun! ie
plaintiff/reSPQndentB'ovidence satisfactory and roliuble and proved
and gave Jjudgment for them.

Being dissatisfied with the decision the appellants have coe

here for a redress.

Before going further one must try to be precize about the oxba: .

of the obligation to which the parties had.been subjected.

The contract was made on the 28th of September 1988 - See Dwh.',
on October 29, 1990 notification of the decision of the Sierra Leone
Government to import into its country some military equipment and rel:..t.d
materials was sent to the Security Council Committee U.l. Fow York, o
November 2, 1988, this body wrote back to the Fermanené izgion of

Sierra Leone to the U«N. to say that it had taken nobte of such notili: i .ion.

The contract was for the sale of specific and ascertained 200d.s ,
there was nothing in it terms as to the time the propexrty in them wui:
to transfer to the buyerss However from the conduct oy Gle parties
and the circumstances of the case time was an important faclor in i.:-

implementation even though it was not of lhe essence of the conlracl.

In the absence of any definite intention on the part of bthe partics
as to the time at which the property in the goods was to pass o the
buyers one must have recourse to the sale of Coods icl,Cap.225 Lous

of Bierra Leone — SS5¢ 19 & 20 and Rule 1 bo Chezme Mules.



S.19 (1) readss

"Where there is a ocontract for the sale of specifio
or aéce:btained. goods, the property in them is transferred
Yo ‘the 'buyer a,t such time as the parties to the contract

wan’ﬁed. ’Go be transferred'!.

(2) "For the purpose of ascertaining the intention of the

i o
pa.rties rega.rd sha.ll be had to the term of the contract

tkie__conduct of the parties and the circumstances of

the case'".

5.20 reads:

"Unless a different intention appears the following are
rules for ascertaining the intention of the parties aft
To the time at which the property in the goods is to

"pa;gi;_ to the buyer".

RULE 1 ;'eadss

"Wh.ere 'terms :Ls an unconditional contract for the sale

made, and it is immaterlal whether the time and payment

or the time of dellvering, or both be postponed".

The ‘goods passed to apﬁellants on 28th September 1998 when the
contracﬁ was made, it follows then that on September 28 1998, the Covermmont
of Sierra Leone was in complete possc—;ssion of all the goods landed al the
i fixed point. of entry into Sierra Leone, Lungi International Airport wand
the property in them transferred to the Covernment.
The 'A_Que'sti on now arises whether this particul~r Rule which I have

read applied, tha.t is whether the property had passed. Lhere is no

suggestion by any oi‘ the parties that any time had been fixed for th.

purposek. TFailing “Lhat, and it is a qucz:,lalon of law and faclt, the

tne convimuet i

time for the property to pass to the buyer is when

mado.
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" I do not think it is desirable to quole at length the prownds of

appeal by the Appellants but I intend to deal with them under various

~headings.

Exhibits A & B including the Report of o Board of Inquiry

It was' submitbed by 1earned counsel for the appellants who had
s i

’

B said evarything possible on behalf of his olient that those two documentbn

were,wrongfully admitted by the trial judge on the sround of GONVRAV eI i
the hearsay rule. Hé éaid their admission was a flasrant extension o]
{Bubmission is sound the other complainte ard
ity léf ‘the judgment do not need to be considerad.

Log1cally it merits the position of being considered first.

The contention for the wrongness and invalidity of this submission
. ed
is largely counﬁpd by learned counsel for the respondents by the argwacnt
that both documents were made by parties to the action and that thoy wrora
informal admissions by the parties. ?dﬂ
The truth of the matter is thal the whole case wes upon these two

documents (Exhs A& B) both were documents made by the 3rd and 2nd

respondents respectively parties to the action, A & B were primaxry

gt eﬁiﬁénoa dggiﬁgt'theh."évidence which are receivable to prove the

A4
contents of the documents even without notice to produce: Vide Slatteria ve

. Pooly, Ex0h§989f1840"ﬁ

I shall now reproduce these two documents as tendered before the

learned judgee
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Minister of Finance,Dovelopmet
and. Eoonomic Planning '
Ministry of IMinance
Freetown
Sierra Leone.

6 13th August, 1999.
. GOVERNMENT OF STHRRA LEONE

- MreSerge Muller
C,ha.‘telet Inve
Villa 9
Cape Sierra Hotel .
- Ps0. Box 962 .
. FREETOMN. 6%

fm'u. letter dated 10tk August 1999 by which
B amount of USE377,490 due yous The contents
'duly notede

3, B i
Bxcellency the President your information that
‘b_,]‘\‘j’;sh‘ed its report and that such report clearcd

W oings Consequently, you saw no further justifiable
N ¥ reason why you sh uld? be paide When I exchange views with the President,
40 - 4 helinformedime:that indeed he is aware of the conclusion of the report

& ¢ mentioned ‘in’ youn lettens However, he remarked that that report had beaen

- Bent to the Attorney General and Minister of Justice, whom he had requested
i to present a more comprehénsive report on the matter. Ile added that i1 537
such report is available no further action would be necessary.

h

I déeply regret the circumstances in which we find ourselves, but as .
o knowy not 'having been involved in any way with the enfire transaction
.. relating t¢ithe military purchase, T inmocently made the commitment, win
" ) ' tod 'bha,‘b “you will be paide Indeed, as I have previously
Uy, veldnabruotions for the payment to be made but it wa.s
ed it Zf@%‘g‘gutive order at the Central Banke. I will uxrio
0 [Patience until the mabter is resolved.

o1

H!
£
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Before prooeeding to deal with these doouments, I would quoto faom

Phipson 11th Dde. Poragraph 768 atb p. T67
It readst
. "Documents which are or have béan'in the
.-fossession of a party will as we have seen
generally be admissible againet him as original
(circumstantial) evidence to show his lmowlodge
to their contents, his connection with or complicily

in, the transactions to which they relate or hiv zinie

of mind with reference theroto."

I do not hesitate to apply these words to thiz case. IZxhibil A wie
written by the 3rd Appellant in this matter Dr.Jamwes 0.C. Jonal who ot
the relevant time was Minister of -Minance, and Exhibit D wrivien by o

Sellu for the Director General of the Ilinister of Defcnce the 2nd ajppcilunle

I shall now refei to a passage in Exhibit B written by Cthe 3rd
Appellants It reads:

"T have discussed with H.Z+ The President your infomyilion bt
a Board of BEnquiry has published its report and thnié such report
cleared you of commilting wrong doint. However; repoxicd viot Ule
report had been sent to the Altorney-General and liinicter ol Juuiico
who he had requested to present a more comprehensive reporl on lhe
matter ecesessveses " Then asked by the Court aboutl this more comprchoenzive
report on the matter, the Attorney-General and Minicler of Jusvice ruclicd
that the report was produced but it is convered Ly prevelese belieen ! im
and the President."

It is quite clear trom the contents of Zxhibit L Shat 2ed ippell nb
in his informal statement had committed the Covermaent of licrra Loeo
to pay the respondent company bhe full =um of ;‘f.}f'(.';fif‘- ot s Ty
his Government and That he had given instructicrnc o he o077 aay™h

» that payment was stopped by execublive order.
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(b)
HoneDeputy Minister of Defence.
REPOR!' OF BOARD OF INQUIRY [HAD TNVTS TGN
THZ SUPPLY OF WRONG SPARES TOR I - 24V
HELICOPIER GUITSHIP SLAF 001

I hereby inform you that following the growiding of the MI -~ 74y
Helicopter Gunship SLAF 001, Chatelet Investment LI'D reprocented by i
local agent Mr.Zeev Morgenstern, was awarded the conbract bo supply .11
the spares needed to reactivate the Ielicopter. Jul tie WIONS Spar e oere
supplied. In this vain, & Board of Inquiry was constitutod by vhe Chiy
of Defence Staff Brigadier (eneral }.M. Fhobey to detormine anons o Llioxp
things; the causé of the supply of the wrong sparcs.

2¢ In its findings, the Board obsorved that though the Conbructor
supplied the correct engines as specified in the order, yol tlLe ABE==117 0
engines imported were meant for the MI-8 (MI-17) transport helicoptar wnd
not for the MI-24 as against the Airwing technicians recommendation. It
was also observed that the aircraft had been flying on two diffeorent twyposm
of wrong engines (IB3 - 117) BM on the right and 1B - 117B on lhe loiﬁjz
Moreovery the non-proficency of the Airwing technicians on the H1 - 24
Helicopter was responsible for the recommendation of Wrong engines.

3+  Consequent upon paragraph 2 above, the Board recommended that:

(a) the aircraft, the servicable engine now in the aircraft oy
the 2 (two) reconditioned engines imported by tho Conbract y
be traded — off for another helicopter.

(b) that the Contractor be paid the balance of his money g377 5447
since he satisfied his own part of the contract and be made Lo
deliver the remaining ammunication and shotguns.

(¢) and for future Covernment committment of thic nasure, only
qualified agents or employees that are users should be
assigned preshipment inspection tasks.

4. T further wish to submit that the Chief of Defence Staff has accaepued
the Report and Recommendations for implementation by the Iinistry of
Defence as outlined in paragraph 3 above.

5« Please find attached the complete report of the “oard.
6. Respectfully submitted Sir.

(Sgd) AK. Sellu
for: DIREC.OR CENIRAL.

DSF. 273
25TH JUNE 1999
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" report of the board". This document was never attached to Sxhibit 3

CATEry (N T PR

In its informal statement as shown in Ddibit 3 bho ua
had oontonded that a Board of Mquiry seb wp Ly nde ando bty Lo dvave b wibo
the supply of mpﬁrés when the contract had rocommnendol ol-b b .o 4.0 b
be paid the bLalance of his money &nd be made bo deliver L. Puiding
ammunication_and shortguns. tThis report was nol produced ns bhe & i)
even though it was plainly mentioned in the esxhibit. Tt s tho duotby
of the Appellants to make it availzble to tlhe respond.nts and to tle

court; they had kmowledge of its contents and Loy hal comceiion ik
KIETN

ifa Appellantz have complained that a report of i Board of “ngadsy, whdeh
'

was allegedly attached to Txhibit B waz nob in gridences Lo Peanullvlniive

raragraph in the said exhibit states '"Flease Tind atiachoi bho comlabo

instead it must have remained in the hands of 2nd appellansse I pas.s Loy
that the trial Judge wae satisfied with what woi providod
without more.

I fail to see how learned counsel for the Lppellants can compl..lin
about the non-production of this document when it was ztill in the hands
of the parties on their side.

It is plain on the surface of Ixhibit 3 thui o cood leal of ol

wags recorded in the Report was in fuct spelt oul in it.

Be Egquitable doctrine of recession

Let me now tumn to the grounds of appeal which complairied aboed Lue
o p ¥ 4
!

learned judge, treating the appellant's caze we Mono

doctrine of rec@esion for evidence of the coniivci i as i baasis s
S

£0
decision."
This court will interfere in,a judge's docision it i Julge

acted on a "wrong view .of the law or on a finding of fuou

by the evidence."
‘o quote Lord Bverszhed Ii.R. in the caze of lo. O (iafunis)
1
¥ d -

"this court as very loth lo interfere wvi

the julze may deeide and will only do o
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cages, if the cow'l Leels on mabury

that what the juldge decided was ot pondily Suceifieds

‘here is nothing in the case for the Respondents to susiesb .. shay 1
relying on the equitable grounds of reciczion to prove theis
however say that the approach of the learned Jjudge %o the izcun oi uie
appellints recinding the contract was neither here nor there, 4l 2id nol.
decide the appeal nor was it a factor in it. The learaed Jutze s

expressions were merely anologus to the equitable dociurine. Th e 1ot

a good enough factor however to tip the balance.
Gvidence of ¢L Appellants witness

o

C. MiSquofation of the evidence

The appellants' complaint on this ground is that "Learted Julie
erred in law in failing to consider adequately or at 211 the orivounce o

o,

the appellants witness DW1 - Neil T1lis and for his rcfusal or omission
to do so".

The appellants have also complained that the trial Judge misouosed
5 e, ] )

b~ al

the evidence on medteal issues thereb arriving at CThe wron:: decision.
A & &

-

I shall take these two issues togethor as cownsol's coi-creicn on
behalf of the appellanis was that the trial judse in his dadoaent
‘ > +
categorised appellants witness as a partisan witnece, az U1 Zeov
Morganstern was not by implication.
First of all I must say that I understend the lecrned e

expressing his view on the facls as he reviewed the avidance, he was

e
perfeclly right to do so. No where in his Julgment did he say bhal =09
was inpartial and Rabweed wilness. ‘
Again I fail to see how the evidence led on any malerial icoues
=4 in the case was misquoted by the learned Judge what lecrncd cowinel shon

have done was to state the passage or passages conpliained houb

the nature and arce of the mizcuotalion.

Gaace I mau oo
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De The Log Book «~ M1 & M2
"on " - N1 &N2
I oome now to the question of the log books - M1 & M2 .alﬂo N & N2,
these books ware admitted into evidenoce d.odpite objections raiged by the
Defendants/Appellantse The entries in these books were assertions on

yublio doowments forming an exception to the hearsay rule. They appear
to be insdmissidle as evidence of the truth of their contentge

The books ought not to have been admitted into evidencee

evidential value rejected, ome can noyw only rely on any close inspection
of the engines to determine whether or not they were sexrvicable or
unservicablee There was no such close examination of them.

In any event there seems to be no rejeotion of the engines or any
of the other items by the Governmant even though DW1. asiq speak of an
attempt at rejection by the Adrwing of the Military.

It has been contended in thig appeal that it should be viewed fromn
a realistio o:l,i-mmstanoo, an oxdinary man in the s8lreet in thig oapd ba
or in Bo in Kenema. Towm or Makeni would say that Sierra Lecne was at VAL
and that the Respondents were obliged Yo ocome to her help under any
clroumstancese In ny judgment, the Respondents did come to this oountry'a
231 when it was desparately needed; but the aftermath of these two cotpany
Vivying for the cdomtract with the Government could have influenced the
behaviour of persons m with the issue when only one company me
allowed the contract.

Let me refer to part of the cross-examination of DWel by Mr.Banda Ihenan s

"0. Yy swasa sad a9
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For my part, I fail to sec how the lecarnazd juldge rofusad op

omitted or misquoted the evidence of Dil.., I altu inll o . Ly
- the appellants were able to know or «:&Wlmt relovént issuos An
+ the matter were not considered by the learmed julge. V@-{KL q N il
D. The Log Book s~ M1 & M2 :

moow o N & N2

e now to the question of the secomd log books — H1 & 12 also

N1 & N2, thage books were admitted into evidence despite objections raoiod
‘\"t-'@_uv\

B

'ts/Appella.nts- [he ev-:'Ldence’,l was hearsay and inadmissil>lo.

of this matter I have not been able to find any
bk

v Uhe Gless of

public documents formikg an exception to the hearsay rule. ihey appear

to be inadmissible as evi¥ence of the truth of their contents.

The books ought not t§ hgve been admitted inlo evidence.
Both sides have frankly admitted relying on tkdedog books in thejr
submissions but now that their shoXtcomings have been exposed and thei 1
evidential value rejecfed, one can noy only rely on any close inspectiou

~ of the engines 'to determine whether or Npt they were servicable or un—

servicables

In any event there seems to be no rejectdon of lhe en;ines or ary ol
the other items by the CGovernment, #aouwpsh even tdough Dil, did speak o

an attempt at rejection by the Airwing of the 11ilil

In their Defence 2nd and 3rd Defendants admiited oxntructing wribl L.

plaintiffs as alleged in their Statement of Claim bul averyed in Lhei

s
raragraphs 3 and 4: as follows:
i ; i "
(3) "Ihe 2nd and 3rd Defendants had paid in full bhe woopded
. il + . 1 . \
contract price for the said hardwarc nccordirg lo Sheir\
\

. promise and guaranbee alleged in paragroph 3 of Lhe SEaboon

of Claim and the plaintliff had ackno.led,:od in wri.in: r

ol the said payment."
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Ae I was not pleased.
Qs The reason for giving the sort of evidence you gave whon
led by the Attorney-Genoral was that you did by your

displeasure?
A L] NO.

It may well be that the Learned ITrial Judge was reforring to thig
well taken point when he "Catogerised Appellants Witness as a partisan
witness"

In their defence the Appellants have averred that in paragraph 3, thoy
have paid the rlaintiff in f;zll for the agreed camtract and in pareagraph
4s they have alleged that the said amowmt of $37754000 claimed by the
Respondents have been occasioned by the failure of the Respandents to
perform the said ocontreoct in acoordance with its terms ang that thay do

not owe the Respondents that amount or any amount at al1.

In addition it was submitted by the Learned Attorney General that
"It ‘:I.s not just that the Appellants are not Owing any monies wmder the
oontract or the money olaimed but the Appellants are entitled to judgment
wder the counter—oclaim in the sum of $552,868" By bringing the two negntives
Yogether in "It 1s not Just that the Appellants are not owing any money under
the contrect" the Learned Attorney was admitting that the Appellants were
owing the amount wnder the cantrect, but that the Appellants were antit]ed,

%o Judgment under their comnter—olaime.

In complete cantract 3rd and 2nd Defendants/Appellants in Exhibit Al
& 'B' were saying in raragraph 3(b) of Exhibit 'Br tpgt the contraotor by
y paid -“-ha balance of 23775449 since he satisfied his owm part of the contraot,
and h: made %o deliver the Temaining ammmication and shot guns and in
Exhibit 'A* that apangst other statement, "Indeed as I bhave previously
informed you, I gave instructions for the payment to be made bul 1t ums

subsequently stopped by executive order at the Cantral Bank.

There is a profound cotradiction betwean the defance put forwsnl
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seem to know what they rely on and have oounterolaimed{, é ('\r(\{}qm,'.

PARITCULARS OF BERACH

8(a) Failure to supply the maid hardware in accordance with the

ocontracte

(b)  Failure to supply the said hardware at tho time agreed in the
sald ocontraot.

In the premises, the 2nd ang 3rd Defendants suffered loss und diunngm e

PARTTCULARS OF DAMAGE
9fa) Demage resulting from the failure Lo be in proper

redi’as8 for a pending hostile military activity ume

the absence of the Baid hardware.

(v) Cost of proouring altemative goods for defence PUTPOSeS .

Loaking at the evidence adduced in court with regards to the countpr-
claim, there is no proof of the alleged breach or damages, and it will take
a vexry brave judge to atlempt to assess axy damages for "the failure to be
in proper readiness for a rending hostile military activity",

Then there are Exhibits 'A' ang 'B! emaniting from the 3rd and . nd
Defendants respectively, both documents admitting the debt and saying
that payment Md be forthcominge

On & plain reading of all this together with exhibit 'D “The End
Users Qertificate" in favour of C:g:_lz._e_]__at Investment Ltde signed by HeE. 1he
President and Minister of Defencey one must bhaving regard to SeS.19 & 20
the Sale of Good Act. 229 Laws of Sierra Leone, and Particularly to Rule |
of *his Rules the Uovernment of Sierra Leane came into Possession of lhe
goods listed out and canfirmed in Exhibit 'D' the "End Users Certific,:.a"

signed by H.E. lhe President.

It now meems enimently reasanable to consider throe quentions i

cacluding the matter.

(1) Did the Appellant pay the said sum of USD3ITT 949 ns clas

by the Roapondant or any part of 1t?
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(2) Do the Appellants owe the Respandent nothing at g11 7
(3) Did the 2nd and 3xd Appellants admit '
said amownt?.

owing Respondants the

For all these reasons I feel driven %o the conclusion that I shall eay

'no' to the firet questiony 'no!

%o the second question and 'yes! fio th,

third quentiom.

I therefore hold _tha.t the appeal fails ana should be dismissed and

it is accordingly diesmisseds The comterolaim ig also diemissed.
- Respondents mist deliver the goods wh‘ecmhouse' in Bulgeria to the

Government of Sierra Leone on or before the expiration of a period of three

nonths of the 'sé.tisﬁ;cation of the Judgment debt by the said Govermment.

Respondent are sntitled to.the costs here and belewy Such ocosts

to be
'bazed.




