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- RULING DELIVER,.,D THIS 24™ DAY OF JANUARY. 2001
‘- TOLLA THOMPS@N JA: '

o _' ThlS ruhng 1s on the two motlons argued before aus: Misc. App 30/200] and

v o
g -',“-_-':‘The _Court Below, AR

e bytheapphcant gt the 37

'- ;‘; on the 9“‘ Januaryr-f

| Mls App.3 1/2@@1 respectlvely |
>+ The applicant i in the motions among others apphes for the following orders:
" 1. Variation of the orders of the 8% and 12 December, 2000 respecitvely. |
2. . Leave to appeal to the Court of Appeal. |
| 3 Stay of proceedings refiating to the hearing of the motion dated 7" July

- anid7" Decemiber, 2000 respectively.

- The application is supported by the affidavit of Dunstan Samuel Vincent

sworn to onthe 22Ild December 2‘000 to which 1s annexed several exhibits.

. In: reply 10- the adawt 0 opposmon there are two more affidavits sworn to

:xl}fby Dunstan Samuel Vmcent w1th exhibits attached.

A short hlstory of thlS case reveals that on the 26trh February, 1991,

N Judgment was glven in the ngh Couxt of Justice (Queens Bench Division)

B England ' favom of thé plamuff Lew1s and Peat the applicant herein. “The

efendants Alnnatu Properties Ltd., Alimatu

fusa:K al _Suma for the sum “$800,000 to gether with

’ -contra‘cfual's;intere'st’ Amemonal of this judgment was sealed in this

: Jurlsdlctlon

K¢ 'éof‘-?Gai'?nishee-proceeding‘s was instituted

ishee 'Paola Pellizzari a tenant of Musa
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o .' :de "enda.nt 1 the ori gmal action in the UK. Consequently
r- or absolg‘" te:was made in the following words:

“ Unless ﬁ” : zem" cause . shown 10 the contrary by the

€« e ‘défendant (3 Gamzshee) rhe rent of 8120,000 be made

. by the defendant (37 Garnishee) to the plaintiff (judgment

credz_to;j in default execution might be issued”

" The above order was made on the 16® June, 2000.
| Otithe 7% Deeember, 2000 Mr. Banda Thomas learned counsel for the
-reSpondent\proceeded'to apply by way of motion for a stay of the above
 order. '
__ The apphcatlon 18 st111 pendmg the court below. On the 28" November the
. ':apphcant sealed a wnt of fifa Wthh he subsequently attempted to execute ..,
against the respondent
Mr. Banda Thomas suceessfully apphed for the said fifa to be stayed; and :

' 'ithe Iearned Judge granted the apphcatlon in these words.

“The writ on:the amount of US$120,000.00 is not one that
1 can-e'n'd'orse and rh‘erefore no terms can be imposed on a siay.

The resalt is-that a stay of execution of the writ of fifa is granted

pendmg'rhe hearmg and determmatzon of the defendam §

As a result-o‘ this ei’;der madebythe learned Judge, Mr. Terry learned

ey .counsel’ for the apphcant applled to tlns court for the orders earlier on stated.
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1n Ins suo_rmssmn aclmowledged the point that it is within the
“scretlen to grant a stay, but subrmtted it should have been granted

H rms He referred U to the Supreme Court case of BANK OF

" CREDIT AND COMMERCE v THE CHARGE D’AFFAIRES OF
IVORY COAST EMBASSY IN SIERRA LEONE Misc. App. 8/82.

- He therefore is asking for a variation of the order for a stay on terms.

On the point of Jeave to appeal to the Court of Appeal, he submitted that the

‘-prop‘osed-g_r:ound of appeal disclosed a prima facie good grounds of appeal.

On the point of the order of the 16 June,2000, he submitted that the order is

- a ﬁnal order and that the fifa was'in place.

T\dr Banda Thomas in reply referred us to Exhibit DSV1 the order of the 16™
June 20@@ exhrbrted to: the afﬁdavrt of Dunstan Samuel Vincent and

| subrmtted that the order 1S Dot a ﬁnal order and that he had taken steps by
o YW2 to-show sufﬁcrent ¢ause why executron should not be levied. The

‘ motlon is still, pendrng before the learned judge in thé court below, when the

_apphcant proceeded to execute a fifa for the recovery of the sum in DSV,

Thrs is the gist of the argument before us.

- The Order-of. the- 16“' June, 2000

| In my humble oplmon the heart of the apphcatmn before us is what

=put on the order- of the 16™ June, 2000. Mr. Banda

. {i’l?homé"sanﬂ 1ng the .order contended that the order is not a final order.
| =Mr Terry of the other hand said- that the order is final. To resolve these two

o contendrng posmons I shall start by grvmg the definition and the

, 'authontatwe 1nterpretatron by ermnent Junsts of a ﬁnal judgment or order -

o and mterlocutory Judgment of order
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Ju gﬁmnt or order when an act1on is ended and mterlocutory _]lld gment of
| _or der means ene Wthh does not ﬁnally determine the rights of the parties.
N }in interpreting. final Judgment Lord Fry L.J. in RE RIDDEL 1888 20 OBS
| ~P %) 17 said:

“ Nothmg can be a final judgmenr or order by which there
is not a final and conclusive adjudication between the parties

of the matter in controversy in the action.”

Again'in RE FAITHFUL, EX PARTE MOORE, 1885 14 9BD), 627, LORD

"~ SHELBORNE, LORD CHANCELLOR _said:

e }7“"- “It seems ro me t

“To constitute an order G final judgment nothing more is necessary
than there should be a proper litis contestatio and a final adjudication
betw‘een‘ the pafries to it on the iherﬁs That his order (for the
paymem of costj was a Judgment is plain and it is equally plain

it was afinal Judgment

7 IN THE MATTER OF THE GOLD COAST PROPERTY COMPANY

AND

) IN THE MATTER OF CERTAIN LEASES AT KISSY BYE PASS ROAD,

KISSY

LAGE 2SLLR 1962 P 179.

- -The Court. ef Appeal referred 1o in the tests apphed by Lord Alverstone C.J.
‘-m BOZSON v, ALTRUNCHAM UBAN DISTRICT COUNCIL 1903 F/C
.F ara 547 at Page 548 in the determmatlon of final judgment or order. He

sa1d 5

‘ ,the'real test for detenmnmg the question ought to
be this. Does Ihe Judgmem or order as made finally dispose of the
, rzghts:.of the partzes . '



e‘-\;and I shall adopt and apply it to

"‘detem:une whether the order of the 16th June, 2000 is final or not.
' In the-Oxford Drc—tronary the word “unless” means “except or on condition”.

;On thlS meamng ‘the order of the 16% June, 2000 will read thus except or on .

eonchtlon sufﬁcrent cause 1s shown. 'In my view, it presupposes that the

‘respondent 1s gzven another oppoﬂumty to do sornethmg with respect to the

order before execution. In deed it is significant to observe that at the time

the apphcant attempted to execute the fifa, Mr. Banda Thomas had already

| moved the court below on the order of the 16% June.

In expressmg this. view, 1 derive additional strength from the decision of

KABBA v YOUNG 1937 49 ALR (SL) 245 in which ngdom C.J. said:

“The learned trial judge after givz'ngj an interlocutory judgmeni

onthe 2™ ofNQv_embe-r, _]~942'cont_aining his findings of fact
anddeczszonson p‘oiz_'nts- oflaw delivered on January,25" 1943
the followiﬁgﬁrrher Judgment which the partriés have regarded
as final- though in fact it is still ohly interlocutory since it does

- not ﬁhdlly -derermin'e the rig.hts of the parties but gives direction
for the workmg out rhose rzghts one step still remaining to
perféc thej ' -

1 entlrely agree w1th Mr. Banda Thomas There is no doubt that the order of

udgmen t” |

| the 16“' June; 2000 was not a ﬁnal order; and clearly attempted execution of

the order by 1ssu1ng a wiit of ﬁfa was, 1rregular Thé learmed judge was right

to order 2 stay of executron'wrtheut unposmg terms.



i Al regards this’

orderT'am unable to grant‘the order sought in the light of

what I have sa:ld with respect tei the order of the 16™ June. ‘The application -

forAvana.t_mn; is refused.

Leave to Appes]

‘The relevant paragraphs of the affidavit in support of Dunstan Samuel
Vincent filed on the 14® December, 2000 are:

3. That the plaintiff/applicant is aggrieved by the aforesaid ruling
- teferred to as Exhibit DSV 1and seek.leave of this honourable Court
3 of._Appeai aggirtstthe ruhng (orde_r) to the Coﬁrt of Appeal on the
probosed' or intended grounds of appeal exhibited hereto and
: rtumbered Exhibit DSV2.

8. That the proposed grounds of ap'i)eal show not only prima facie good

'i'*-:; cause for leave to appeal but also d1scloses substantial grounds of
appeal to the Couxt of Appeal

Against the above averments there is the afﬁdawt of Yada Williams.

B 14. That1 in t—he light of all the circumstances of this-matter I verily believe

that the prepose appeal does_not disclose any substantial ground and

ati the plamtlff/appheant can succeed on

On perusal 1f the afﬁdawt ewdence and in the light of my pronouncement

: ‘When dealmg w1th the order of the 16'h June 2000, it is my considered view

_ that the apphcant has not shewn good reasons ‘why leave to appeal should be

granted Leave is accordmgly refused
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-.0"1‘* a stay of proceedings. The application for a stay

Y

" iss supported by aﬁdavn of Dunstan Samuel Vincent sworn to on the 14"
December, 2000. Paragraphs 4,5,6 and 7 in particular aver as follows:

‘4. That I know for a fact that this is a proper case warranting the

o grantmg of a stay of all proceedmgs relating to hearing of the
fiiotions dated 7% Tuly,’ 2000, 25% July, 2000 and 7™ December, 2000
respectively withcut their affidavit are exhibited hereto marked
Exhibits DSV3, DSV4, DSV5 respectively.-

5. That ~un'lfe$§ a‘stay .ofﬁreceedingS' referred to in the immediate
- hearing and determinatjon of the centemplated leave to appeal

" inréspect of which leave to appeal is now being sought the

- continued hearing of these motions and any determination in
the iﬁterim period in favour of the defendant/respondent may

verywellrender nugatory th'jc_acontemplated appeal to the Court

oprpeal mthxscourusmclmed to grant the said leave to appeal
ag‘-z.li:nst‘ theruhng aﬁdferdEr- of the Honeurable Mr. Justice S.A.

| Ademosu dated 12% day of December, 2000.

6. That thw matters referred to 1n the foregomg paragraph in this

ok e sp°<:1al and exceptlonal circuimstances

.tgy,;ofp___r.ececdm_gs _relatlng to the aforesaid

‘motion.

7. “That the mterest of Just1ce and the circumstances of the case also

warrant the grantmg of a stay of proceedings relating to the hearing

- and det"rmmatlen of the centemplated leave to appeal in respect of

Sl ) wh;ch-leave is: bemg sought before this honourable court.”
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‘-:'As agamst these 'werments there is the afﬁdavrt of Yada Williams. The
_jarelevant paragraphs are para 7, 11 and 13.

.'i;'\'That the: motlen dated 25“’ July 2000 referred to in paragraph 4 of the

o affidawt_ of Dunstan Samuel Vincent was listed before the vacation

' court and that on-the 8% of December, 2000 that court presided over by
the Hon‘ Justice Massally judge ruled that the application ought to be

. properly made to the ongmal court and that the status quo was to be

_‘ mamtamed unti} such apphcatlon is made to the or1gma] judge. A copy

 of the said order is produced shown to me and marked YW4,
1 I.That the motion dated the 7" December, 200‘0 and referred to in
paragraph 4 of the said affidavit was an application inter alia to set aside

., the writ _of-ﬁfa-— a copy of the said notice of motion is produced shown to

 meand marked YW6.

'13.That T have been informed by counsel representing the defendant/

e \respendent at the hearmg of various applications in the High Court and

.,-'"venly beheve that:the mot1ons referred to in paragraph 4 of the atoresald

R aﬁdawt have not been heard partly because of the plamtlff/apphcant

" counsel’s preliminary objectlons and partly because of his

 confrontational approach in court.

The general rule 48 that a stay of: preceedmgs wrll be granted upon proof of a

- -pnma fa<:1e Good ground of appeal and the existence of special or

exceptional crrcumstances The onus is on the applicant to show by affidavit

ewdence that the two reqmrements do ex1st See AFRICANA TOKEH

.VILLAGE LTD v J@HN .BEY DEVELOPMENT.INVESTMENT
: ,*:ce LTD

;sc App 2/94 unreported CHERNOR SESAY & ANOR v
AN.R 18/94 unreported.
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: dav1t éviaénce in support and in opposition to the

o 'erd ler prayed for The two requlrements mentioned have not been satisfied
e fer ine to grant a stay of proceedmgs

+ In any ¢ase, I am of the view that the motion of the 7™ December must be

- aliowed to go on 1n the court below as it touches and concerns the order of
 the 16™ June, 2@90

| The apphcanon fer a stdy is refused |
For t-hjerzfo;egom_g-. reasens the apphcat_ion is dismissed with cost to be taxed

in favour of the respondent.

Hon. Mr. Justice ME.T. Thompson,
Justice of Appeal (Presiding)

. . ;(I Agree) Hon M. Justice ANB Stronge
S Just1ce of Appeal

s ,‘(I Agree) “Hon. M. JustlceEK Cowan
EE Justlce of Appeal



