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INTHE COURT OF APPEAE OF SHERRA LEONE

BETWEEN:
1. LUCY DIICKER - APPEILANTS
2. GISBORNE DECKER (jnr)
3. OLIVE DIECKIER
4. GERSHON DECKIR

AND
GOLDSTONE 1L DECKER - RESPONDENT
CORAM:
HON MR JUSTICE E. C. THOMPSON-DAVIES J.S.C.

HON MR JUSTICE A.N.B. STRONGE }.A.
HION MR JUSTICE G. GELAGA KING J.A.

AN Sesay, Tsq, for the appellants
A Brewah, Bsqg., for the respondent —
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JUDGEMENT DULIVERED ON THE 214 DAY OF MY, 2003 |f 2

PION MR JUSTICE G. GELAGA KING, J.A: James Elkanah Decker was the
tather of the brothers Goldstone Decker, the respondent, and Gisborne Beresford
Decker, now deceased, who was the husband of Lucy Decker, the first appetant.
Lemes Bikanah died on the o day of February 1976 and the son Gisborne on the
P Moy 1995 Gisborne Decker, Olive Decker and Gershon Decker, the second,
third and fourth appellants, respectively, are the children of the first appellant
and the deceased Gisborne Beresford Decker, and the nephews and niece of the
respondent.

Fhe brother-in-law and uncle, the respondent, instituted action in the High Court
against his sister-in-law, the 1+ appellant and his said nephews and niece. He
clatmed that he s the owner and entitled to possession of premises situate at 21,
Old Railsway Line, Brookfields, by virtue of a deed of gift from his father and also
beoa devise in the father’s will dated 154 November, 1975. He averred that on or
abeut May 1990 he let part of the premises consisting of a dwelling house at a
rent of 1e10,000 per month to his brother and his family who then entered into
possession. According to him, his brother paid the rent for the first two months
and thea stopped, pleading mpecuniousity. He further alteged that by letter
dated T NMarch 1993 he terminated the tenancy, but his brother and family
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refused to quit. e sought a declaration from the court that he owned the said
property and asked for immediate POSSESSION.

Fhe appellants in their defence and counterclaim denied that the respondent is
owner or that he was entitled to possession of the said property, alleging that the
said deed of gift “was procured by fraud or undue influence.” They averred that
thev never paid any rent to the respondent on the ground that the property
belonged to their husband/father and that the respondent was not legally
entitted togive them nolice to quit. They pleaded that the respondent
Junserupulouste got his father who was seriously ill and confined to his bed and
out of his mind to execute two deeds of gift. . .and a Will dated 15" November,
19757 turthermore, they allege, the respondent begged his brather to move ta
the premises and “promised to execute the documents transferring ownership of
the property to him.” According to them, they had “incurred a lot of eXpenses in
repairing the premises, erecting three kitchens, a toilet and a shop” and they sav
Hherespondent was estopped from going back on his promise. ‘They say they are
legaliv entitled to the property and asked for a perpetual Injunction against the
respondoent, “restraining him from intertering with the defendant's use and
enjovment of the property...or from collecting rents from the said property.”

Issue swas joined and the case was eventually heard before L.AT. Marcus-jones,
Lowhe gave judgement for the respondent and declared that the land and
hereditaments situate at 21, Obd Railway Line, Freetown belongs to and is owned
P the plaintiff. She dismissed the counterclaim, awarding cosls, to be taxed, to
e respondent. She refused a stav of execuation, but on renewing the application
i this Court we stayed execation having regard to the special circumstances of
the case.

[t is against the judgement that the appellants have appealed to this Court on the
following three grounds: -

j Fhe decision is against the weight of the evidence.

o Mhe Tearned trial judge applied the wrong principles of law in arriving at
her deciston.

5. Uhe dearned trial judge erred in law in holding that notwithstand ing huge

expenses incurred by the defendants in rehabilitating premises situate at
21, Ofd Railwayv Line, Frectown for absence of a docuinent in favour of
the plaintiff's deceased’s brother disentitled the defendants to lay claim
tothe property situate at 21, Old Railway Tine Brookfields, Freetown.”

PARPICUTLARS OF ERROR

His unfortunate for defendants that plaintiff never made any document in
favour of his brother now deceased. 1 opine that defendants are not
cmpowered to lay claim to the property. Accordingly T dismiss the
counterclanm.”
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Cround 2 can be dealt with in a short shrift. Rule 9 {2) of this Court’s rules, ’.N.
~ ol 1985, stipulates explicitly that if a ground of appeal alleges misdirection or
cerorin law, “particulars of such misdirection or error shall be clearly stated ”

Thet rele s mandatorv. As no particulars were given for ground 2, it
automatically fails,

Inarguing pround 1, the appellants submitted that the will of the testator, ex. “B”
secks to confirm the deed of gift, ex. “A”, in respect of the property known as 21,
Old Raihvav Fine, when in fact at the material time when ex “B” was prepared,
X TAT was vot i existenee, nor could it have been duly registered. My Sesay,
for the appellants, submitted that ex. “A” was not in existence because ex. " A” is
dated 17" November 1975 whie ex. "B is dated 15" November 1975, He
submitted that it was the respondent who made exhibits “A” and “B”. These are
exceedingly serious allegations, imputing fraud and other serious criminal
cttences, such as forgery, on the respondent

As b pointed out eartier, the appellants in their defence allege that the decd of
st exdhibit “ A" was procured by fraud or undue influence. {See paragraph 1 of
the detence). No particulars of fraud or undue influence were stated, in clear
contravention of the mandatory provision of Q. XVI r. 6 of the High Couwrt Rutes.
Phe rule states:
“In all cases in which the party pleading relies on any misrepresentation,
fraud. breach of trust, wilful default, or undue influence, and in all other
vases in which particulars may be necessary, particulars (with dates and
items if necessary) shall be stated in the pleading. . .7 Emphasis mine.

Fhe acts alleged to be fraudulent must be stated in the particulars, otherwise no
cvidence in support of them will be received. Vide Smith v. Chadwick 9 App.
Cas, 187, That apart, T inust here emphasize that fraudulent conduct must be
istinetly alleged and as distinctly proved and it is not allowable to leave fraud
tobeinferred from conduct: Pavey v. Garrett 7 Ch. D. 489. It is unacceptable and
improper for counsel for the appellant to stand at the bar, and infer fraudulent
conduct on the partof the respondent by saying the respondent made the will, as

Hothis were g probate action in which opposition was being made to a grant ot

rrobate.

"General allegations, however strong may be the words in which theyv are
stated are insufficient to amount to an averment of fraud of which any
court ought to take notice.”
tendorse that dictim and T do not hesitate to apply it in this case and say that |
will not take any notice of counsel’s allegation that the respondent made the will,
ov TBY Nowhere in the record is it shown that there was a report made to the
potice that the respondent had made or forged his father’s will, or that the
respondent had been charged and convicted for such or similar crimes.



Pamifarly reject the brazen and scandalous assertion by appellant’s counsel that
the respondent made the deed of gift, ex. A" If the appellants suspect, because
ot the reasons they have given, that it is a forgery, then they should know what
steps to take to bring the alleged perpetrator to justice. In my judgement, they
are it advised to make the scurrilous allegations they have made in a claim for
declaration of awnership and possession.

et me here stress the basic and fundamental principle that the issuces that the
g h court was called upon to adjudicate on were decided by the pleadings. It is
opporbine to remind legal practitioners that the function of pleadings is to
ascertain with precision the matters on which the parties differ and the points on
which they agree; and thus to arrive at certain clear issues on which both parties
desire a judicial decision. Vide Lord Radcliffe’s speech in Esso Petroleum Co.

not be allowed to go outside their pleadings.

it the appellants think that the testator was of unsound mind, or that the
oecution of the will was abtained by undue influence, or that a clause in the will
was introduced by fraud or forgery, as next-of-kin they are at liberty to institute
procecdings o have the will praved in solemn form, when they would then have
the opportunity to oppose a grant of probate on those grounds.

Uagree with the learned judge's finding of fact when she says: “On all the
exidence before the court it is clear that no action was brought in court at any
He by plaintift's brother, Gisborne Decker, questioning the testamentary
Jdispasitions of their father James Flkanah Decker. Under cross-examination,
P satd: ] have no document to show premises is property of my deceased

husband.”

the judge in meticulously evaluating the evidence specifically referred to the
cvidence of 1VW. 2, the third appclant. Let me reproduce what the learned judge
<ard at page 37 of the record:

Wiath regard to how the defenclants came to be in the premises, D.W. 2 said
Cishorne Plecker’s family were allowed to occupy a portion of 21, Old Railway
e MWhen we went to premises, other peaple were paying rent to the plaintiff.’
Pbis defendant also tells of plaintiff's move to get them out of the premises. She
said, T reterred 1o previous case between my family and plaintiff. Case was for
ouy remaval from 21, Old Railway Line. It was while case was pending that
father died.” Interestingly, this defendant went on to testify that “father was 1+
defendant in that case”.

Al these findings go to show that the respondent regarded the appellants as his
tenants and even started proceedings in court to evict them after he had given
them notice to quit. The appellants denied in their defence and in evidence that



they paid any rent to the respondent. But the respondent, who was P.W.2 in the
court below, swore that his brother, head of the defendants’ houschold, was
paving rent to him and he tendered the duphicate receipt book, ex. "C”. That
exhibit contained duplicate receipts for rent for May 1987 for rent paid by Mr
b Decker and for June 1987 siven to Mrs Decker, 14 defendant.

Amazinglv and incredibly, when the appeal was being argued in this Court, we
discovered that ex. “C7 was missing. Ex "I) the deed of gift, dated 18t
Septenther 1975,¢ had mysteriously become ex. “C” and to make confusion and
mystery more confounded and more mysterious, two receipts had become
exhibits "D &27. 7t was onlv when we threatened to call in the police, while
callrmg on the Master & Registrar to mvestigate, that the court clerk who had
cnstodyv of the exhibits at the material time came before us to testify on oath that
he had found the real ex. “C7 under an iron basket where he had inadvertently
drapped iU AN will say here is that the facts speak for themselves! At least the
crucial and vital duplicate receipt book has been found and has resurfaced two
vears after it disappeared by falting under an iron basket!

he production of the duplicate receipt book reveals that rent was paid for the
premuses al 21 Old Raflway Line, Brookfields by the respondent’s brother to the
respondent and receipt for rent was given by the respondent to the first
avpellant. e the circumstances, it does not He in the lips of the appellants who
are tenants o deny the title of the respondent who is their landlord. It is one of
the first principles of the law of estoppel, as applied to the relations between
indlord and tenant, that a tenant is estopped from disputing the title of the
landiord: Cooper v. Blandy (1834) 1 Bing N.C. 45. It is also trite law that every
persen whoe comes in under another, whether as tenant, Heensee or otherwise is

Bailey v Foster (1816) 3 C.B. 215, 228,

have already referred to specific findings of fact by the learned trial judge. She
went on to opine that the appellants were not empowered to lay claim to the
property and accordingly she dismissed the counterclaim. In other words, the
learned trial judge rejected the plea of estoppel by the appellants and preferred
the evidence of the respondent and his witnesses to that of the appellants and
their witnesses. The decision i this case revolved on questions of fact, which the
ridge resolved in favour of the respondent. In accepting the findings of fact by
the fearned trial judge 1 have been guided by the dictum of Lord Shaw in Clarke
v. Fdinburgh & Dist. Tramways Co. Ltd 1919 S.C. (H.1..) 35, 37. He said:

“In my opinion, the duty of an appellate court in these circumstances is
for cach judge of it to put to himself, as I now do in this case, the question,
Am |~ whe sit here without those advantages , sometimes broad and
sometimes subtle, which are the” privilege of the judge who heard and
tricd the case - it a position, not baving those privileges, ta come to a



clear conclusion that the judge who heard them was plainly wrong? If 1
cannot be satisfied in my own mind that the judge with those privileges
was plainly wrong, then it appears to me to be my duty to defer to his
judgement.”

o Yuill v Yuilb [1945] 1 AILELLR. 183 at 188 [ ord Greene, M.R. said

"It can, of course, only be on the rarest occasions, and in circumstances
where the appellate court is convinced by the plainest considerations that
it would be justitied in finding that the trial judge had formed a wrong,
opinion.”

eertainty do not regard the instant case as one of those rare occasions. In the
circumstances, T am unable to overturn the findings of fact of the learned trial
tidge Inmye opinion, there was ample evidence upon which she coujd properly
come o the conclusions she did. The grounds of appeal are untenable and
misconceived. T would dismiss the appeal, with costs jointly and severally
against the appellants, such costs to be taxed.

Hon Mr fustice
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