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This is an appeal against the Judgment of Stronge J. (as he then was) delivered on 12 April

2000. Against this judg...r't. the appellants have appealed on five greuds,

M That the L earned T rial Judge erred in finding that though the cover note

was a contract between plaintiff and defendant the exclusion clatse w: i 1ol
part of the contract and so the defendant cannot rely on the said excl ision

clause.

(2) The Learned Trial Judge failed to consider the "war and civil war excl usion

clausc" in the circumstances of the alleged theft of 26th May 1997.

3) The Learned trial Judge failed to consider adequately or at all the

defendant's documentary evidence tendered in Court on behalf of the

defendant but preferred to rely only on the oral evidence of the plaintiff’
(4) The Learned Trial Judge erred in ordering the exchange ratc to be as on the
day of the judgment.

(5) The Learned Trial Judge had no basis for orderin g 12% in foreign currcncy.

FACTS On the 11th October 1996, the insured ,Mohson Tarraf took out an insurance policy
with an Insurance Broker Roland J. Hamilton to cover the risk against Firc and Burglary. He

paid the Broker the premium of 460 U.S. dollars for a period of one year, that is to say

from 11 October 1996 to 11th October 1997. In the interest of clarity, 1 will quote (he receipt

he received from Mr. Hamilton.

"RECEIPT

I, Roland J. Hamilton of R G H Insurance Broker, 139 Circular road Freclown recei ot

sum of USD 460.00 (Four Hundred & Sixty Dollars) being overseas lusurance (fire and | i
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e glary) Insurance for the period 11th October 1996 to 11th October 1997.

Sign Serdal Nos. of U. S. D.
11/10/96 ACI041633A
: ACI0416835A
ACI0416837A
ACI0416900A
A91437530B
BO5082593D
USD20-EKC12728E"

I see on the receipt the expression "Being Overseas Insurance" what the import of this; ,ou

pression and its implication for the insurance are, I would consider later. The nsure

tered into an insurance contract with the National Insurance Company Limited (hereinz, s

referred to as the Insurers) By virtue of a Proposal Form (1) for Burglary and Housc Is - 13 )

ing and (2) for fire Insurance. These proposals cover the same period as that agrCe !

tween the Brokers R.J. Hamilton and the insured - that is to say 11th October 1995 1+ 1 v

October 1997.

The proposal form shows clearly that the value of the goods insured was 40,000 US

Dollars.

This transaction becomes more interesting with the introduction of a third party - Harris ;¢
Dixon Insurance Brokers Limited Non-marine division. This company issued Cover NOLC
to the Insurers dated 2nd December 1996. This is about two and a half months after the prao..
posals were effected and the payment of 460.00 US Dollars to the Brokers in Frectown |y

been made. The Cover Note FIN No. TR96063G to the Insurers states in small print

"In accordance with your instructions we have cllected

Insurance / Reinsurance with underwriters on (erms and



bl

conditions detailed herein”

" It will be useful to spell out the contarn 5 of the Cover Note in full, judgment).
Having stated the relationship between the parties involved in the transaction, I will now oy

amine the evidence which was before the learned trial judge.

Only two wi_tnesses testified. insurers. The insured, Mohson Tarraf testifies that he arranged
with one Insurance Broker, Mr. Roland J., Hamilton to have his goods in his store, known as
Ashobi Store insured. The Insurance Broker, Mr, Hamilton and the Insured agreed on a pre-
mium of 460 US Dollars, which he paid. The witness said he did not receive an Y proposal,
He was only told that he had effected the Insurance which will commence on 11 Oclober
1996 for a period of one year. He said he did not receive any Insurance Policy buf afier (hrec
months Mr. Hamilton gave him a Cover Note - this was on the Ist of December 1906, The
witness said it was addressed to the National Insurance Co. of Sierra Leone. The witness
went on to say he had business with the National Insurance Company and was never (ol
about the contents in the Cover Note, He asked for the insurance policy, he received none.
The witness said he had never been told of the terms and conditions showed him by (lic hro.
kers Hamilton. He continued that on the 26th May 1997 at about 2. a.m. he was called by
telephone to be told that his store Ashobi store was being burgled. He went (o his store and
what he saw made him to collapse. He reported the matter to the police. The witness sl he
tried to contact the N, I. C., with no success; he tried to 4 (Included in the One on behalf of
the insured and the other on behalf of the contact Hamilton, no success. He added that the
stock on the 24th May 1997 was 40,000 U.S. Dollars. The witness said he subsequently
made a claim to the N. 1. C. through his solicitor who wrote three letters, which were (en-
dered in evidence. He added that the N. L. C. did not honour his claim. He therefore ¢l oyl
from the N. I. C. the sum of US40,000 plus interest from the date of Joss lo the date or

ment. The witness in answer to cross examination said he filled out a proposal forn .

signed it. The witness said he had Exh. B, the Cover Note in his possession sinee 150 e

ber 1996. He agreed that he did not complain about Exh. B.
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The appellants called one witness. He was Mr. Dennis Patrick Lambert who lestifiecd 11( |y
was the Claims Manager for the National Insurance Company (S.L.) Ltd. He spelt oul his
duties which, inter aha, include handling claims and prbcessiﬁg them and scitlimg such
claims where necessary. He said he knew an Insurance Broker by the name of R. J. F. Bro-
kers and went on to say he did not know the plaintiff / respondent in this matter. He went on
to say he received a notification of a Claim from R. J. H. Brokers in respect of the R espon-
dent on the 8th October 1997. This notification was by way of a letter, which was tendered
in evidence. The witness said he called R J H Brokers and informed them that the claim will
not be honoured because of certain conditions in the Insurance Policy; and he added (hat
these conditions related to War and Civil war conditions. The witness testificd also that they
placed original proposal with Harrison and Dickson (International Insurance Broker) in
London and that the company issued a cover Note to his company in respect of A <hobi
stores. The witness went on to describe what a Cover Note is. He states "A Cover Nol.. IS
document normally issued to our client. On issue that client is notified whatever rigk 18 pro-
posed is covered There is a difference between a Cover Note and an Insurance Polic Voo A
Cover Note is a document indicating that the Insurance contract is effective. An Insurance
Policy gives details of the Insurance contract. On reinsurance, a Cover Note or a policy is
issued to the insured." The witness went on to say that a Cover Note was issued to (he plam-
tiff / respondent in which there is a war and Civil war exclusion clause and the sun nsred
was 20,000 US Dollars for risk of burglary and theft. He further said that the

plaintiff / respondent's claim is in excess of the sum insured. In cross-exami nation, the wit-
ness admitted that his company did not 5 issue a Cover Note. In cross-examination (he Wil

ness admitted that his company did not issue a Cover Note nor an Insurance Policy (o e

plaintiff /respondent. The witness said when the Cover Note is issued the policy becories

effective and the intention of the parties was that the Insurance should take effect on i 1h

October 1996. He added that the policy took effect on that date. The witness went on (o sy

that Re-insurance took effeci at the same time as the Insurance Policy. The witness ngrecd

with Counsel that the exclusion clause referred to in the Cover Note is only contained in (/¢
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Cover Note, which was given to the plaintiff / respondent after the Insurance becam ¢ ¢ffe-

tive,

Y mp
iy

In re-examination the witness had this to say. "For local Insurance the cover Notfc is handed
to the Insured on the date the policy takes effect for external policies a Cover Note is ulso
issued but the client is informed of the effective date of the policy. It was R J H which made

the proposal on behalf of the plaintiff."

During the addresses, more particularly the address of Mr. Franklyn B. Kargbo Counsel for
the Defendants / applicants, Dr. Renner-Thomas Counsel for the plaintiff / respondent
sought an amendment on the Particulars of Claim by deleting No. TR9630630017 in para-
graph, 3, of the Statement of Claim. Counsel promptly objected to the amendment o (I
grounds "that we have conducted ourselves on the basis of the pleadings we have closed our

case and any amendment now will occasion an injustice"

The judge in his ruling stated:

"Court: I do not see how the deletion of the
number will do any injustice to the defendants.

Objection overruled."

It is appropriate to state what is left of the paragraph which quote: "By a Cover Note Polic y
of Insurance the D efendant in ¢ onsideration o fthe premium o f U SD40.000 paid by he
plaintiff the defendant agreed for a period of I year from 11th October 1996 (o nsure
indemnity. The plaintiff against 6 has been amended loss inter alia by theft and / or bui: iy

of the plaintiff stock-in-trade at his said business, premises up to the value of | 5]

40,000.00."

Can the Policy on which the claim is based be identified. I do not think s0; but be that as it
may, the Learned trial Judge made his findings on the sum total of (he evidence before hin,

So it should be, and this Court will do the same and evaluate the evidence.

§)
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I will restate the ratio decidendi and the findings of the trial Judge. I quote: "The delendanis
rely on the above clause for exemption from liability; particularly Civil War. The defendants
led no evidence to show that when the peril occurred there was a civil war, which direzetly or
indirectly caused it. I hold that defendants cannot avail themselves of the exclusion clause.

His Claim however, should be limited to USD20, 000 as 1st loss."

In the result I find in favour of the plaintiff and enter Judgment as follows ..., ... .. "

The findings seem to be inconsistent with the ratio decidend;

which the Learned trial Judge used in making his findings.

However, I will now consider the arguments of Counsel for the appellants. Ground (1) Mr.,
Shears-Moses, Counsel for Appellants submitted that the Insurers were not parties to the ag-
tion, and that both parties were bound by exhibit "B' which is the Cover Note. He urged that
there are no terms on Exhibits Gland G2, which form the proposal. He submits that Ex. A
which is the receipt for payment of the premium and Exhibit Gland G2 were superseded by

Ex. "B" which form the proposal. He further submitted that Ex. Gl and G2 were in no way

part of the agreement.

Counsel submitted that Ex. C forms the contract between the partics and they are both bound
by it, and they were also bound by all the clauses in Ex. B., and as a result, in view 7 " I as

follows" of the military having seized power on 25 May 1997, the Court should 11710

ground 1 of the appeal.

As regards grounds 2 and 3, counsel submitted that the incidence leadin g to the loss is one of

the excepted perils. The peril excepted is as a result of the military usurpation of powcr. he

added.

Counsel then referred to the case of Spinneys v. Royal Insurance Co. Lid, | Lloyds 1. 1R
' -(1980) 406 et scq. Counsel then addressed the Court on the doctrine of usurped power e

submitted that there was a de facto Government vide Ex. C. ¢ argucd that there wars no
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constructive treason, There was treason and refers to McGillivray's on Insurance 7th Fdi-

-~

tion page 790 para. 1893, He referred to the Military and usurped power. Counsel also fe.

ferred to Spinneys case on the exclusion clause which he says applies p.407 Col. n p 408,

p439 - p.440.

He submitted that the loss complained of was as result of the usurped power by the rjlj-
tary therefore the claim should not have succeeded and there was no special cover whicl

included insurrection or rebellion - vide 3 Halsburys Vol. 22. Page 328 para. 67 and whi ¢

the perils are spelt out,

Counsel further submitted that there was a rebel war raging since 1991 and concluded that

the learned trial Judge having failed to consider all the evidence, therefore erred in arriv-

ing at a just decision.
Counsel sought leave to abandon ground 4.

On ground 5 Counsel submitted that there was no evidence before thc court for (he
Learned Judge to award 12% interest per annum in foreign currency and referred (o (wo

cases Williams v. George Pratt (176) 3 A.E.R. 599 and Civ.App.23/91 Commercial Liler-

prises v. Whitaker 16/2/2000 unreported.
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‘ . TR " Harris & Dixon Insurance Brokers Litd
- Non-Marine Division
. 21 New Street Bishupsgivte Lotdan ECEN 11T
Telephone 0171 294 1700
DX 538 London/City G
Telex 8811416 Hardix C
Facsimile 0171 528 9037 (Dircct)
! i 0171 288 3877 (Reinsurance)

al IxfSurance Company of Sierra Leon

Natior
£18/20 Walpole Street
PMBS84 -

Freetown

Sierra Leone

—_C/NNo' - TROGI06(

COVER NOTE

ACCORDANCE WITH YOUR INSTRUCTIONS WE HAVE EFFECTED INSURANCE/REINSURANGE
ITH .UNDERWRITERS ON TERMS AND.CONDITIONS AS DETAILED HEREIN.

-EASE EXAMINE THIS DOCUMENT CAREFULLY AND IF EITHER THE COVER OR SECURITY DOES
DT COMPLY WITH YOUR REQUIREMENTS PLEASE ADVISE US IMMEDIATELY.

L L [

18 COVER NOTE IS SUBJECT TO THE TERMS AND CONDITIONS, LIMITATIONS, £XCLUSIONS ANG
ARRANTIES OF THE POLICY OR AGREEMENT TO BE ISSUED.

DU ARE RESPECTFULLY. _FiaEMlN-béb'foF‘T’;'HE ONGOING" IMPORTANCE OF DISCLOSING ALL
ATERIAL INFORMATION TO INSURERS/REINSURERS. FAILURE TO DO SO COULD PREJUDICE

Y

JUR COVERAGE UNDER THIS INSURANGE/REINSURANCE.,

s f . m f *

g

teved under the Insurupee Rroker (Pogisuadun) Act 1077 Reglstcrod i London No, 420472 Mcembers of the B Livannn o
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Harris & Dixon Insur

ance B3 rokery
NON MARINE D; VISIO

N

Cover Note Date: 2nd Dy e | Oy,

C/N No.- TRYG 0, i
COVER NOTE

IN ACCDRDANCE WITH YOUR INSTRUCTIONS WE HAVE EFFECTED INSUHANCE/REIN

¢

SURANCE WITH UNDERWRJTFmi ON TERMS AND Cop NTIOL Y A

R R VAT Fibety

: TYPE; FACULTATIVE FIRE, LIGHTNING, MALIC] ous -
DAMAGED, RIOT, STRI » CIVIL COMMOHON.
TERRO SM, STO , TEMPEST, BURSTING QI PPy
WATER p GE, IMPACT, LOOTING, THEFT AND/ R
BURGLARYFOLLOW G VIOLENT AND FORC|3; !
ENTRY OR EXIT REINSU NCE AS ORIGINA]J
FORM: As origina] and/or S} p Policy - Rej nsurance
REINSURED: NATIONAL INSURANCE COMPANY | IMITED
FREETQO SIERRA LEO
INSURED. ASHOB] STORE, FR_EETOWN, SIERRA | | "ONI:
PERIOD; 12 Monthg at 11th October, 1996
SUM INSURED. Stock-in-Trade (Textile Materials) =USD 40.000.00
Burglary and/or Theft g Loss =1SsDh 20,000.00
CONDITIONS: Full Reinsurance Clause (Retention 30%)
ar and Civi] W, Exclusion Clause (NMA 464)
uclear Energy Risks Exclusjon Clause (NN A 1975A)
!
RATE: Fire 6.5%0
Burglary/Theft 10%0
' e
COMMISSION: 25%
L i
‘PLEASE EXAMINE THIS DOCUMENT CAREFULLY AND |F EITHER THE COVER OR SECURITY DOES NnoT Compry Wity " HI 14 I“'A-‘
INIMEDIATELY THIS COVER NOTE 1§ SUBJECT TO THE TERMS AND CONDiTrUNs, LIMITATIONS AND WARRAN T S 0F 11 1EY A N H)
ISSUED, You ARE RESPECTFULLY REMJNDED OF THE ONOOWG IMPORTANCE OF DI'SL‘LU‘:IN(‘ AlL MATERIA| INF IUMATION 1) I
couLp PREJUDICE YOUR COV[HAGE UNDER THIS JNSUHANCE/REIHSURAPJC
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ATTACHING TO AND FORMING PART OF COVEH NOTE TR963063G 1/, r¢ D 2ND DECEMBER 7 9y

ﬂ

ESTABLISHED 1797

INFORMATION: _ . CONSTRUCTION: Constructed of C'oncrete. roofed wi i,
' ' concrete, lit by eleetricity. The Ins
occupy the ground floor.

SECURITY: The Security of ()¢ Premises is aded juue
with special bui)y seeurity and doub Je
locks with iron bars on each. Night watchimen,
LOCATION: 37 MALAMA THOMAS STREET
FREETOWN
SIERRA LEONE

National Insurance Company Limited facsimile dated 14(h
October, 1996 seen and noted.

ORDER HEREON: 70 %

SECURITY: As Per Attached Schedule

HARRIS & DIXON INSURANCE BROKERS LIMITED

[ o B Ut e

DIRECTOR

/ S i
1y + ’
+
¥
.

L PLEASE EXAMINE THIS DOCUMENT CAREFULLY AND IF EITHER THE COVER OR SECURITY DOES NOT compPLYy wiry YOUN REQUIRE pE N - BliaLy

IMMEDIATELY, THIS COVER NOTE IS SUBJECT TO THE TERMS AND CONDITI'ONS, LIMITATIONS AND WARRANTIES OF THE poy 1CY ADDINDUM 1 aGio g (T

ISSUED. YOU ARE RESPECTFULLY REMINDED OF THE ONGOING IMPORTANCE OF pisci OSING ALL MATLRIAL INFORMATION TO in® Unit s HEINS U 1 LA
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ATTACHING TO AND FORMING PART OF COVER NOTE TR963063G Da TED 2ND DECEMUYE R 18

%’s‘r.«nusunn 1797

SCHEDULE OF SECURITY

1 S‘EXEB-ALUABILMN_Q_’[LCE
] The subscribing reinsurers’ obligations under contracts of reinsurance

to which they subscribe are several and not joint and are limited solely

S
3
(g
Pt
@
=1
o
=
4]
]
o
=
£
=
g
2,
w
e
o
[ 7]
8
o
—_
=]
four
(7]
=
o
2]
=
[on
w
5,
o
=3
o

SCHEDULE OF INSURERS/REINSURERS:
(LINES PERCENTAGE OF ORDER HEREON) :-

R R T TR Aatorrp >t ..

g , 100.00% Assicurazionj Generalj S.P.A., London

———

100.00% Of Order Hereon

| e

i SECURITY HEREON GIVE NOTICE OF CANCELLATION AT 10TH OCTOBI:R 1997

4 PLEASE EXAMINE THIS DOCUMENT CAREFULLY AND | EITHE ITHYOUR REOum MmN Lliv
IMMEDIATELY. THIS COVER NOTE I§ SUBJECT TO THE TERMS

S OF i o ey ADDENDUM (i AG
2 S 3 IN 1O INSLINE Ky, BEINS R 0
COULD PREJUDICE YOUR COVIRAGE UNDER THIS INSURANCEIREINSURANCE‘
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EULL REINSURANCE CLAUSE

Being a Reinsurance of and warranted same gross rate, terms and conditions as and (o
follow the settlements of the Reassured and that the Reassured retain- during (e
currency of this Reinsurance at least the amount stated as the retention on () identical
subject matter and risk and in identically the same proportion on each scpurate part
thereof but in the event of the retention being less than that stated the Reinsurers lines

WAR AND CIVIL WAR EXCLUSION CLAUSE
(Approved by Lloyd's Underwriters’ Non-Marine Association)

Notwithstanding anything to the contrary contained herein this Policy dues not cover
Loss or Damage directly or indirectly occasioned by, happening through or in
consequence of war, invasion, acts of foreign enemies, hostilities (whether way be
declared or not), civil war, rebellion, revolution, insurrection, mj litary or usurped
Power or confiscation or nationalisation or requisition or destruction of uy damage 10
property by or under the order of any government or public or locy] authority,

1/1/38
N.M.A. 464
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NUCLEAR ENERGY RISKS EXCLUSION CLAUSE (REINSURANCI:) () V94).
* (WORLDWIDE EXCLUDING USA. & CANADA)

, This agreement shall exclude Nuclear Energy Risks whether such risks are written directly un. () bY Way of remsur .,
and/or via Pools and/or Associations,

For all purposes of this agreement Nuclear Energy Risks shall mean

Q1 urd party insuringges, o
reinsurances (other than Workers' Compensation and Employers’ Liability) In respect of:-

)

an

(1)

(Iv)

All Property on the site of a nuclear power station,
Nuclear Reactors, reactor buildings and plant and equipment therein on any site wther than a nucley POw.

station,

All Property, on any site (including but not limited to the siteg referred 1o in (1) above) used or having e
used for:-

(a)  The generation of nuclear energy; or
(b) The Production, Use or Storage of Nuclear Materia|

Any other Property eligible for insurance by the relevant local Nuclear Insurance .y and/or Associong
only to the extent of the requirements of that loca] Pool and/or Association.

The supply of goods and services to any of the sites, described in (1 to (111) above. wunfess sy S insuran e
reinsurances shall exclude the perils of irradiation and contamination by Nuclear N (e rial.

Except as undernoted, Nuclear Energy Risks shall not include:-

() Any insurance or reinsurance in respect of the construction or erection or installation or replacement o repinn
or maintenance or dccommissioning of Property as described in (1) to (111) above (ircluding contractory! plan
and equipment):

(i)  Any Machinery Breakdown or other Engineering insurance or relsurance not coming within (e scope ol
above;

Provided always that such insurance or reinsurance shall exclude the perils or irradiation an¢ | Siamination by Nugleas
Material.

lowever, the above exemption shall not extend to:-

(N

) )

The provision of any insurance or reinsurance whatsoever in respect of:-

(8) Nuclear Material;

(b) Any Property in the High Radioactivity Zone or Area of any Nuclear lustallation o
intrjda't_:ction of Nuclear Material or - for reactor installations - as from fuel loading or 1y CHtiGn
where so agreed with the relevant local Nuclear Insurance Poo] and/or Assocint o

i
The provision of any insurance or reinsurance for the undernoted perils:-
7
bi - Fire, lightnifg, explosion; /
. !
. Earthquake; .
- Aircraft and other aerial devices or articles dropped therefrom:

- Irradiation and radioactive contamination;
= Any other peril insured by the relevant local Nuclear Insurance Pool and/or Association:

in respect of any other Property not specified in (1) above which directly involve ., the Prody. o, 1y
Storage of Nutlear Materia) as from the introduction of Nuclear Material into sy |, opere
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“Nuclear Material” means:-

#%a £

[ - 6] Nuclear fuel, other than natura] uranfum and depleted uranjum, capable of producing energy | N sl
I sustaining chain progess of nuclear fission outside 4 iTueiear Reactor, ojther alone or in com bin iy

“Radioactive Products or Wagte» means any radioactive material produced in »orany niterial myde radioac(jy ¢ I
eXpdasure to the radiation incidental to the production or utilisation of nuclear | uel, but does no include radio; SOLapes,
which have reached the final stage of fabrication so as to be usable for any scientific, medical, agric uli|
“Nudear Installation” means;-

@  Any Nuclear Reactor;

()  Any factory using nuclear fue] for the production of Nuclear Ma terial, or any lactory for the Proce: s oy,
of Nuclear Material, including any factory for the Teprocessing of irradiateq nuclear fuel: and

(i)  Any facility where Nuclear Material is stored, other than storage incidental 1o (e carriage ol ., ),
“Nuclear Reactor” means any structure containing nuclear fye] in such an arrangement thay g sell-sustaining ¢ hin
“Production, Use of Storage of Nuclear Materia]» means the production, manufacture, enrichment, condition ing

processing, use, storage, handling and disposal of Nuclear Material,

“Prope}fy” shall mean a]| land, ‘buildings, structures, plant, equipment, vehicles, conten;s (including but noy iy, it
to liquids and gases) and all materials of whatever description whether fixed or not.

“High Radioactiyi Zone or Area” means:;-
g
() For nuclear power stations and Nuclear Reactors, the vessel or structure whic), immediately Containg 1)y,

core (including its supports and shrouding) and ajj the contents thereof, the fu.| elements. the conirol

(i)  Fore non-reactor Nuclear Installations, any area where the leve| of radioactivity requires the provia,
of a biological shield.

VLA. 19754 (10/3/94)
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Counsel finally prayed that in view of the various submissions the appeal should he

allowed, judgment of High Court set aside with consequential orders, since monics
been paid. i

Dr. Renner-Thomas, I Counsel for the respondent submitted that the contention in (his mal-
ter is that the appellants are not entitled to rely on the exclusion clause (o limit or exelude
liability. He went on to say the amount stated in Ex. B for Burglary and Theft is limited (o
20,000 US Dollars and submitted that this clause is to limit liability. Counscl particularly
referred to page 6 of Ex. B and the effect; he added, is to extinguish liability entirely, ¢ .,

sel added that the key question to decide is whether Ex. B and the exclusion cliysc con

tained therein are part of the contract between the Respondent and the National Insurance

Company, the appellants.

In my view, this is the gravamen of this appeal.

However, Counsel submitted that neither cover Note, a fortiori, forms part of the contract
between the appellants and the respondent. Be that as it may, this is not the only jssuc in
this appeal. Counsel submitted that the Cover Note was issued to the appellants; the oripi-
nal contract between the appellants and respondent came into force on Il October 1996, he
added. Counsel referred to the proposal form Ex. G 1 & G2 and its cffect and subnnitted

that this was the contract between Appellants and Respondent - except in Marine Insirag -

¢!

they need not issue a policy. The fact that there was no policy does not detract from the |
that the contract came into existence by Ex. G 1 and G2. Counsel submitted further that the
appellants did not contract for the underwriters and that there is nothing in Ex. G | and ¢;2
to show that they were agents. Counsel questioned the status of Ex. B, the Cover Note and
then referred to the evidence of D. W. ] page 46 line 15 to page 48 line 1 and the cross cx.
amination on page 49 line 23 - page 48 line 6. Counsel submitted further that the evidence
of D. W. 1 binds the National Insurance Company. The respondent had no business with the

appecllants, he added. Consequently when respondent wrote to the Reinsurers (hey i ued

him.

16
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Counsel submitted the following:

That the unti! Ex. L"w25 issued it was the first time that the posilion was made clear t hat (e
appellants defended the action as principals in their own right, That the appellants have nol

disclosed any event in the exception clause.

That they have not discharged the burden on them.

That Ex. B had nothing to do with the respondent. That the Cover Note is only Insuirne
Cover Note binding tile National Insurance company and the Overseas Party. Counsel re-
ferred to liability on contract in support of his submission, page 313 paragraph 687 - Ry-
bric. Time of Notice parties to be bound before or at the time the contract is made - No ef-
fect if communicated later. Vide Olley v. Marlborough ( 1949) 1 AER pp. 127 - 114,
Denning L.J., Counsel went on to submit that even if these conditions were bindin g on the
respondent, the appellants have not discharged the burden which lics on (hem that the foss
clause falls within one or both of the exception clauses Counsel referred (o lvam y Generai
Principles of Insurance Law pp. 393 -395. This points out on whom lics the burden of proof
and the degree of proof required whether the loss falls within the exception Vide Moror ! '

ion Insurance v. Boggan (1923) 1 AE.R. 331 A. L. 332 Birken head.

Counsel added that this was a case of an ordinary burglary. This was not a (heft that wis g

aresult of a coup. Vide page 41 Line 26 to page 42 et seq.
. In continuing his submission Counsel had this to say:

that he was not contending that there was no usurpation of power, but that the appellants
have not shown a casual link between what happened in 1997 and the theft. T will quote
have not shown a Counsel when he said: "They have only shown snippets of circumstantiag
evidence - The circumstances can be consistent with the vsurpation ¢ power or railiico
usurping as with ordinary burglary." Counsel submitted that (he circnmstance of il ¢ th §f
should be considered and this must be contrasted with Spinney's case fast Paragrin

17
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sation. Counsel added that there ought to be positive /affirmative evidence of causation vide

Ex. F. Counsel submitted that it would be wrong to draw the inference that the thelt was as the
result ofa coup.

Counsel made the following submissions further: that in reply to Ex. E, Ex. D2 was sent and
a reminder was sent, Ex. D3, and this was the state of things until pleadings were closccl. | hat
the Judgment is not impeccable and that is why the respondent is asking for Court (o vairy (he
judgment for the several reasons stated above and to hold that this cannot be limited 1o
20,000USD and should be varied pursuant to Rule 31 of Court of Appeal Rules of 1985 so -

as to allow the respondent to recover the sum of 40,000USD.

On ground 5 Counsel has referred to the case of Milandes v. Frank textile Ltd. (1976) 3 ALR
599 Bristow J. That is to sayan award cannot be made in foreign currency unless cxpert cvi
dence has been led. Counsel submitted that the Judge did not award intercst in foreiyn cur:
rency Vide: Page 68 line 20 to the end. Prayer is section 4 (1) of Cap. 19 and scction 3( 11 Q)

THE Law Reform (Miscellaneous Provisions) Act 1934.

That based upon the decision of this Court - Ms Sylt v. Universal Overscas Civ.App.3 i 4
of 1990 Commercial Enterprises and another V. Donald Macauley Civ. App. 2191
(unreported) Counsel submitted that in both cases Court upheld interest on dollar judginent

without hearing expert evidence.

Counsel submitted that if appellants choose to satisfy the judgment of the Court helow, they

will only pay 12%; the Court disagrees, the matter should be referred back for assessment.

Counsel concluded by inviting the Court to vary the Judgment from 20,000USD (o 40 000

USD.

Counsel for the appellants replied to the several points raised in the submissions «f (

for the respondent. He finally submitted that upon the submissions of the appetant: 1l
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should be allowed on all grounds, aside.

The appellants are urging the Cou. i set aside the judgment of the Couit below snd (he

respondeht is seeking not only that the Judgment be upheld bul that it be varied.

~

The Respondent who was the plaintiff in the Court below, avers in his statement of i

the following;:

"The plaintiffs claim against the Defendant is for the sum of
USD.40, 000.00 being the sum due under a Policy of Insurance
issued by the Defendant against loss of the Plaintiff stock-in-trade

by burglary and / or theft intrust thereon and costs under particulars.

In the Respondent's pleadings, it states:

"By Cover Note/Policy of Insurance No. TR9630630017 the defendant
in consideration of the premium of USD.460/00 paid by the plaintiff
the Defendant agreed for a period of 1 year from 11th October 1996 (¢
insure and indemnify the plaintiff against loss inter alia by theft and or
burglary of the plaintiff’s stock - in - trade at his said business premiscs
up to the value of USD. 40,000.”

During the hearing of the matter, Dr. Renner-Thomas, Counsel for Plaintiff / respondent ap-
plied for an amendment of paragraph 3 of the particulars of claim by deleting the No.

TR9630639.
Mr. Kargbo, Counsel. for the Defendant in the Court below had this (o say:

"My Lord I object to the application on the grounds that we
have conducted ourselves on the basis of the pleadings. We
have closed our case and any amendment not will occasion an

injustice."

Court: I do not see how the deletion of the number will do any injustice to the detend.

Objection overruled."
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The case proceeded after this amendment. The document having that number was tendered

as Exhibit B. That is to say the Cover Note, which was issued by the Reinsurers.

No where in the-Jsdgment did the Learned Trial refer to this an.endment nor did he to have

adverted his mind to this point.

On whal basis then did the Learned Trial Judge base his judgment? I presume it must be on
what is left of the pleadings and the viva voce and documentary evidence. It would appear
that the respondent is approbating and reprobating if the respondent is arguing that he is not

bound by Ex B then his claim cannot be based on Ex B.

The judgment therefore is flawed to the extent that it did not take cognizance of the amend-

ment of paragraph 3 of the Statement of Claim by deleting the number TR9630639.

Be that as it may, the proceedings before the Court of Appeal being a re-hearing, the Court

can and will address all the issues which were before the Trial Judge.

These arc the principles upon which a Court of Appeal Acts: On an appeal in an action tried
by a Judge alone, the burden of showing that the trial Judge was wrong in his decision as to
the facts lies upon the Appellant, and ifthe Court o f Appeal is not satisfied that he w as
wrong, the appeal will be dismissed. However, as was said by Lindley M.R. in Coghlan v.

Cumberland (1898) 1 On 204 “Even where..............the appeal turns on a question of fact,

the court has to bear in mind that its duty is to rehear the case, and the court must reconsider
the materials before the Judge, with such other materials as it may have decided to admit.
The court must then make up its own mind, now disregarding the judgment appealed from
but carefully weighing and considering it, and not shrinking from overruling it if on full con-
sideration it came to the conclusion that it is wrong.” Even though the Leaned M.R. did not

exhaust all the points the Court of Appeal must consider in the rehearing of the case, I will

adopt the principles he has stated.

[ the celebrated case of Bammax V. Austin Motor Co. Ltd. (1955) 1 A.E.R. at 326, Lord
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Simonds at page 327 said “The Judge sees the demeanour of the witness and cara estimale
them intelligence, position and character not open to the courts who deal with later stages of
CAhgiase.” ' T
The Head note states: “An appellate court, on an appeal from a case tried before a Judge
above should not lightly differ from a finding of the Trial Judge on a question of fact, but a
distinction in this respect must be drawn between the perception of facts and the e-valuation
of the facts where there is no question of the credibility of witness as, but the sole quiestion is
the proper inference to be drawn from specific facts, an appellate court is in as good a posi-
tion to evaluate the evidence as the trial Judge, and should form its own independent opin-

ion, though it will give weight to the opinion of the trial Judge.

On the totality of the evidence I have no reason to doubt the credibility of the witness.

Having said the foregoing, I will now consider the case from its inception.

How did the Appellants and the Respondent come into contact. The Respondent approached

the Appellant to secure an insurance cover for the goods in his shop against certain risks.

For this purpose, the Respondent approached an insurance broker one Mr. Rowland. J.
Hamilton of 139 Circular Road Freetown to effect this purpose. He paid Mr. Hamilton
LUSD.460 to cover the risk. He was issued a receipt which was tendered as Exh. A. I believe

it will be appropriate to recite the contents of the receipt. I quote -"

"I Rowland J. Hamilton of RJH Insurance Broker, 139 Circular Road,
Freetown receive the sum of USD.460.00 (Four Hundred and Sixty

Dollars) being Overseas Insurance (Fire and Burglary) Premium for the

period T1th October 1996 to 11th October 1997..........ooveeee

..........................................................................................

11/10/96."
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In the receipt I have emphasized:
"Being Overseas Insurance” Why was this mentioned in the receipt?
Did the Broker indicate or notify the respondent that the transartinn
will not be limited to fhc Local Company, that is to say the appel-

lants. I shall consider this point in due course.

Subsequently, the Respondent was given é proposal form issued by
the Appellants which he duly completed and tendered as Exh. G 1 -
G2. This proposal form is for the value of property insured at
USD.40, 000 and it is dated 11/10/96. This is the same date as that
on the receipt Exh. "A", The proposal is for Burglary and House
Breaking Insurance Trade Premises. In my view, this is the contract
between the Appellants and the Respondent. In his evidence, the re-
spondent said, three months later, he received a Cover Note from

Mr. Hamilton which he tendered in evidence as Ex. "B".

On examination of Exh."B' it is addressed to the Appellants and it is
dated 2nd December 1996.

The Cover Note Exh. B is numbered C / N No. TR 9630639 and
there is yet another number which is TR9630630017. This Cover
Note, Exh. B is a contract between the A ppellants and H arris and

Dixon Insurance Brokers Ltd. Non Marine Division.

It is for a 12 months period. As a result of this Cover Note the appel-

lants are invoking the exclusion clause under "War and Civil war

exclusion Clause."
Is the Respondent bound by this Cover Note Exh. B., I do not think so. The proposal Form,

Ex. GI ~G2 was what the respondent submitted to the Appellants for processing the Insur-

ance. The proposal, is a Standard Printed form which was issued to the Respondent by the

appellants.

[t is my view that this proposal form would contain such a statement of the particulars of
the insurance policy which should siate in clear and unambiguous language any particular

cvent, by which the insurers would escape liability. It has been much established over the
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years rules which are applicable to proposals. Let me emphasize that these propo=al forms

are printed forms made by the Insurance Companies.
The rules herein ars:

(1) If a fair and reasonable construction must be put upon
the language of the question which is asked and the
answer given will similarly be construed Vide Revel v.
London General Insurance Co. (1934) all E. R, Rep.744.

(2) No excuse will be accepted for being careless or
perpetrating slips of the pen unless of course the error is
so obvious that no one could be regarded as mislead. If
the proposer puts "No" when he means "Yes" it will not
avail him to say it was a slip of the pen, the answer is

plainly the reverse of the truth.
(3)  An answer which is literally accurate, so far as it

(4)  extends, will not suffice if it is misleading by reason of what is
not stated-vide Re General Provincial (Life Assurance Co.
(1870) 18 W.R. 396. London Assurance v. Mansell (1870) 11
C.D. 363,

I have gone through the Proposal fonn Ex.G 1 and G2 and I have seen no clause that is
cquivocal or ambiguous. There was no policy issued after the proposal had been submitted.
What purports to be a policy is a Cover Note Ex. B, which in fact is a Reinsurance Cover

Note. T here is not clause in the proposal w hich ¢ ovenanted that t he r espondent shallbe

bound by the provision in the Reinsurance Cover Note.

There is no clause in the proposal which covenanted that the respondent shall be bound by

the provision in the Reinsurance Cover Note,

The appellants are asking that the provision contained in Exhibit "B" which is the Cover
Note be involved and reads under the heading "WAR AND CIVIL WAR ECCLUSION

CLAUSI —~ (Approved by Lloyd's Underwriters, Non-Marine Association).
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"Notwithstanding anything to contrary contained herein this policy does not cover loss or

damage directly or indirectly occasioned by, happening through or in consequence of War,

_Invasion, acts of foreign enemies, hostilities (whether war be declared or not) Civij “ar,

rebellion revolution, insurrection military or usurped power or confiscation of Nationaliza

Lion or requisition or destruction of or damage to property by or under the Order of any gov-

ernment or public or local authority — “emphasis mine).

Assuming that the Respondent was bound by exhibit B, the Cover Note, there was no evi-'
dence that any of the events underlined above took place which led to the loss or damage of

the Respondents property. The only evidence the Appellants led was that of D. W. I. Dennis

Patrick Lambert.
He testified this:

"My company placed Exhibit "G" with Harrison and Dickson Interna-
tional bankers in London. That Company issued a Cover Note Exhibit
"B" to my Company in respect of Ashobi Stores. A Cover Note is a
document normally issued to our clients. On issue that client is notified

that what risk is proposed is covered. There is a difference between a

Cover Note and Insurance Policy.”

A Cover Note is a document that the Insurance contract is effective.
An insurance Policy gives details of the Insurance to be insured. A Cover Note was issued to

the plaintiff, which is Exhibit "B" in which there is a War and Civil war and Exclusion

clause."

I repeat, there was no evidence to show that there was a War or a Civil War.

The reccipt issued by the broker which was tendered as Ex. A. did have a phrase "Being
Overseas Insurance (Fire & Burglary)" This phrase is so vague that it is not worth the paper

1t 1s wrilten on.

[n-my view, for a condition precedent to be binding it ought to be clearly stated in the pro-
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posal. Conditions precedent which are so different on the Cover Note or Policy thara those on

the proposal ought to be construed against the insurers,

Ldngg -

The Cover Note or Poliéy as wcll as the proposals are all prepared and printed by the Insur-
ers. In many cases the insured has very little say in what the conditions of the Insurance are.
The instant case is clearly one in which the c onditions in the proposal are different from
those on the Cover Note. That being the case, the respondent is not bound by the conditions
on the Cover Note Exh. B. I will in due course deal with the issue of the Reinsurance, How-
ever, I will refer to the case of Re Bradley and Essex and Suffolk Accident Indemnity soci-
cty, Ltd., in which the conditions precedent were not clearly stated in the proposal, In that
casc (Fletcher Moulton L. J. dissenting) it was held that "a policy of that nature, in case of

ambiguity or doubt, ought to be construed against the society, and in favour of the in sured.

" The facts in the above case were:

“In March, 1908, the insured effected a policy of insurance with an insurance socfety
against his liability under (inter alia) the Workmen's Compensation act, 1906, the considera-
tion for the policy being the payment of a provision of 105 per cent per annum on the
amount if the wages paid by the insured to his employees. The policy contained various con-

ditions which were declared by the policy to be conditions precedent to liability there under.

Condition 5 was as follows:

"The first premium and all renewable provisions that may be accepted are to be regulated by
the amount of wages and salaries and other earnings paid to the employees by the insured
during such period of insurance. The name of every employee and the amount of ? wages,
salary and other earnings paid to him shall be recorded in a proper wages book. The insured
shall at all times allow the society to inspect such books, and shall supply with a correct ac-
count ofall such wage and other carnings paid during an period of insurance within one

month from the expiry of such period of insurance”, and if the total amount so paid should
I

differ from the currency of the policy. Compensation under the Act of 1906 becamc payable
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(o him by the insured, who claimed from the society under £hc policy. The society, how-
ever, refused to pay on the ground that insured had not complied with the condition that
name and waycs of every employee should be duly recorded in a proper wages- book, Held
(Fletcher Moulton L. J. dissenting). "a policy of that nature, in case of ambiguity or doubt,

ought to be construed against the society and in favour of the insured".

In the majority judgment Farwell L. J. said "It is incumbent on insurers to put clearly on the
proposal form the acts which the assured is by policy to covenant to perform and to make
clear in the policy the conditions, nori-performance of which will entail the loss of all bene-
[it of the insurance. It is scarcely honest to induce a man to propose on certain terms and
then to accept the proposal and send a policy as in accordance with it when such policy

contains numerous provisions not mentioned in the proposal which operate to defeat any

claim under the policy, and all the more so when such provisions are concluded in obscure

terms."

I entirely agree with the principle of law stated by the Learned Lord Justice and I adopt: it

entirely.

In the judgment by Farewell L. J. He said - "contracts of Insurance are contracts in which
uberrimac Fides is required not only from the assured but also from the Company insuring.
[L1s the universal practice for companies to prepare both forms of proposal and the form of
policy. Both are issued by them on printed forms kept ready for use. It is their duty to make
the policy accord with and not exceed the proposal, and to express both in clear and unam-

biguous terms, lest, as Fletcher Moulton L. J. says, quoting Lord St Leonards in Joel Law
Union and Crown Insurance Co. (1908)2 K. B. at p. 888 provisions should not be intro-
duced into policies which "unless they are fully explained to the parties will lead a vast
number of persons to suppose that they have made a provision for their families by an in-

surance on their lives, and by payment of perhaps a very considerable portion of their in-

come, when in point of fact from the very commencement the policy was not worth the pa-
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per on which it was written." I agree. In the instant case, the conditions in the proposal form

arc quite different from those in the e. Cover Not Exh. B. In my view those on the Cover

‘wMgie are unconscionable.

The Cover Note is addressed to the National Insurance Company of Sierra Leone who are

the appellants herein.

The Cover Note States:
"In accordance with your instructions we have with underwriters on tenus and Conditiens as

detailed herein.

Please examine this document carefully, and if either the comply with your requirements

please advise us immediately. The Cover Note is subject to the terms and Conditions; war-

ranties of the policy or agreement to be issued.

You are reminded of the ongoing importance of disclosing all material information to insur-

ers/reinsurers. Failure to do so could prejudice Insurance / Reinsurance.”

The above statements were addressed to the Appellants.

In the same Cover Note, there is this entry:
"Reinsured: National Insurance Company Limited, Freetown Sierra Leone.
Insured: Ashobi Store, Freetown Sierra Leone.

Period: 12 months at 11 October 1996

Sum Insured Stock-in-trade (Textile Materials) = U.S.D. 40,000 Burglary and / or Theft 1st

loss = U.S.D.20, 000."

All these terms and conditions have not been indicated or printed in the proposal.
I the Cover Note there is also printed in bold letters:
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"WAR AND CIVIL WAS EXCLUSION CLAUSE

Under this bold print we find stated (Approved by Lloyd's Underwriters: (Non-Marine Asso-
ciation) "Notwithstanding anything to the contrary contained herein this policy does not cover
loss or damage directly or indirectly occasioned by happening through or in consequence of
war, invoice, acts of foreign hostilities (whether war be declared or not), civil rebellion, revo-
lution, insurrection, military or usurped power or confiscation or nationalization or requisition

of or damage to property by or under the order of any government or public or local authority.

This exclusion clause is all embracing and leaves no room for misunderstanding. Regrettably
it - is not a condition precedent in the proposal. In a situation like this, the law states that the
insured is not bound by such a clause. I will refer to the judgment of Farwell L. J. in the case
of Re. Bradley mentioned above when he said "Contracts of Insurance are contracts in which
........Ndes is required not only from the assured but also from the company insuring." The
National Insurance Company Ltd., the Appellants have not, in my view, exercised that utmost
good faith. There are so many clauses in the Cover Note, that, were they brought to attention
of the respondent at the time he executed the proposal, he would, I am sure, have been more
carclul belore entering into the contract. The lack of the utmost good faith on the part of the

Appellants 1s compounded by the date of issue of the Cover Note which was 2nd December,

1996.

In the above case which I have mentioned, the Learned Lord Justice Farwell had this to say:-

"It is the universal practice for the companies to prepare both the forms of
proi)osal an(;‘ the form of policy. Both are issued by them on printed forms
kept by them ready for use; it is their duty to make policy accord with and
not exceed h the proposal and to express both in clear and unambiguous
terms.” Fletcher Moulton L. J. says, quoting Lord St. Lconaras in Joel v.
[Law Union and Crown Insurance Co. 2 (1908) K. B. at 896 provision
should not be introduced into policies which number of persons to suppose

that they have made provision for their families by an insurance on their
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lives, and by payment o f p erhaps a v ery c onsiderable p art o f t heir i n-
come when in point of fact from the very commencement the policy was

not worth the paper on which it has written." -

In the instant case, the Appellant’s prepared and issued the proposal and
a third party prepared and issued the Cover Note. This, in my view, is a

deliberate attempt to escape liability from the risk proposed.

In my opinion, this is exactly what has happe!ncd in the instant case. The respondent was
led from the commencement of the transaction that he was insuring the full value of his
merchandise, when in fact that was not the case. Exh. "A" said "Overseas Insur?.*nce (Fire
and burglary). What did that phrase mean? Not much - I have already opined‘that that

transaction was not worth the paper it was written on.

The Learned Justice continued "It is especially incumbent on insurance companies to made

it clear both in their proposal forms and the policies the conditions which are precedent to
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Accordingly, it has been established the doctrine that policies are to be construed contra
proferentes applies strongly against the company". It has been urged on the Court that the
assured is bound by provisions in the Cover Note. If the Court were to accept that submis-
sion, then the proposal form should have stated so clearly that the terms and conditions on
the Cover Note were to be incorporated in the proposal. This is not so, I therefore do not
accept this submission. More will be addressed on the Cover Note later in this judgment. In
any case it is my view that even if the proposal were to be incorporated in the Cover Note, I
will on construction of the two documents read together give effect to the proposal as over-

riding the Cover Note where they defer.

In the words of the Learned Justice, "tens of thousands of small shop keepers with one as-
sistant, b oarding house keepers and o thers with one " general”, small farmers, tenants o f
small - holdings and the like are driven to insure. They receive a printed form of proposal
and 1t s reasonable to assume some and do assume in most cases with careful perusal of the
document, to accord with the proposal form. It is, in my opinion incumbent on the com-
pany to put clearly on the proposal form the acts which the assured is by the policy to cove-

nant 1o perform and to make clear in the policy the conditions." T entirely agree with the
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views expressed by the Leaned Justice and I adopt them-and-fapﬁlay them in the instant: case,
What then is the position of the Cover Note Ex. B. vis-a-vis the respondent.

: ‘:";'i'n'L: Respondent is not privy to the Cover Note. I have already said that the appellants did ~
hol exercise the utmost good faith in their dealings with the respondent. I will repeat the

clause which the Appellants sought to invoke in order to avoid liability,

"WAR AND CIVIL WAR EXCLUSION CLAUSE" *

(Approved by Lloyd's Underwriters Non Marine association)

not ‘withstanding anything to the contrary contained herein this policy does not cover loss or
damage directly or indirectly occasioned by, half penalty through or in indirectly occasioned
by happening through or in consequence of warm invasion, acts of foreign enemies, hostili-
ties (whether was be declared or not) civil war, rebellion, revolution insurrection, smilitary or
usurped power or confiscation or nationalization or requisition or-destruction of or damage

Lo property by or under the order of any government or public or local

authority."

In my view, this exclusion clause is so comprehensive that if it were incorporated in the pro-
posal form, the Appellants would have been hard put to convince the Court that it was rea-
sonable to escape liability. Counsel for the Appellants has argued forcefully that the Respon-
dent is bound by the exclusmn clause. He has referred to the case of Spinney’s v. Royal In-
surance to support his argument even if the Court were to be attracted by such argument, it
was the duty of the Appellants to prove the facts that one or other of the several incidents
vcetrred to enable them to invoke such exclusion clause. In my view, the Cover Note, that is
the reinsurance document cannot be read together with the proposal document. If the exclu-
sion was one of lhc so called usual clauses such as the so called continuation clause or the
"warchouse to war ehouse clause" one can safely consider it to be incorporated in an reinsur-

ince policy in the usual form, if it is not inconsistent with its express term vide (Joyce v.

Realm Marine Insurance Co. (1872) IR, 7Q.B. 530.

The m-im:ml contract of insurance and the contract of reinsurance are two distinct contracts,

and the reassured remains solely liable on the original insurance, and alone has any claim

agamst the reinsurer,
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The Learned trial Judge in addressing the issues before him had this to say: “The issues
have to consider in this case are as follows:-
I~ The existence or non-existence of a contract of Insurance between the plaintiff
and the defendant company.

2. The effect of the re-insurance on the contract of Insurance, if any between

the plaintiff and dctendant

3. Whether or not the plaintiff is bound by the exclusion clause in the Cover

Note
issued by the re-insurance.

4. The peril insured against."

In addressing the issues under 2 and 3, the Learned Judge had this to say. "What is dis-
puted is the effect this contract of reinsurance has or the contract of insurance between the
plaintifl' and the defen-
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Wiere no policy has been issued to the proposer before the loss as in this case the receipt of
the premium and its retention by the insurers, though by no means conclusive, raises the
presumption, in the absence of any circumstances to the contrary, that the defendants have

dcﬁmte]y accepted the proposals of the plaintiff. The defendants are not entitled to refuse
(o issue a policy to the plaintiff, and they are therefore liable to him i in the event of a
” The defendants, the Insurers cannot depart from
the acceplance of the plaintiffs, the insured’s proposals by attempting to introduce fresh
(erms nto the pol:c y. The assured is entitled to insist upon a policy. The assured is enti-

tlest to insist upon a pohcy in the very terms of the proposals”. I entirely agree with the

Learned Trial Judge.

However, the Learned trial Judge went on to say: "I hold that the proposal and receipt con-
stitute one single transaction”, I dgree. Then the trial Judge referred to the Cover Note Ex.
“B" in these words "The Cover Note Ex. B is itself a contract of insurance. . .. . .. . It

Cts out its terms certifying that the Insurance has been cffected. That insurance is subject
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lo War and Civil War Exclusion Clause (N'M A) 464 1 hold that the insured is bound by
(he tednxand conditions in the Cover Note Ex. B The peril against is Fire, Burglary and
Thilt i do not, with respect, subscribe to the {indings of the Learned Trial Judge. It seoms ' -

to-me that the Judge was approbating and reprobating at the same time..

Having made these findings the Learned trial Judge reviewed the evidence vis-avis the war
and civil exclusion clause in Ex. B. the Cover Note and said "The burden of proving that
the loss was caused by an excepted peril lies upon the insurers. . .................... i
-+ .. The insurers must produce affirmative evidence of facts supporting their contention
and such evidence must be sufficient, If they fail to produce such evidence, they have not

discharged the onus of proof, and the assured accordingly succeeds in his claim."

The Judge has stated the law correctly but this is on the assumption that the plaintiff is

bound by the terms and conditions in the Cover Note., Ex. B.

In my view, the plaintiff / Respondent is not a party to the contract of Reinsurance and is

ot bound by the terms and conditions in the Cover Note Ex. "B",

I'he Learned Trial Judge finally said "I hold that the defendants cannot avail themselves of

the exclusion clause. His claim however should be limited to U.S.D. 20,000."

In"my opinion there is no basis for limiting the claim to USD20,000. The Learned trial
ludge has awarded interest at the rate of 12% from 26th November 1997 to the date of this

Judgment, with respect, the J udge has not adduced any reason for making the award.

I'will now address the issue of interest whether the Respondent is entitled to interest and

on what basis.

Our Courts are guided by the provision in Section 4 (1) of Cap.19 Law Reform

(Miscellancous Provisions Act) which states:

"Inany proceedings tried in any Court of record for the recovery of any
debt or damages, the Court may, if it thinks fit, order that there shall be

icluded in the sum for which judgment is given interest at such rate as it
thinks it ¢+, the whole or any part of the debt or daniages for the whole or
any part ol the period between the date when the cause of action arose and

the date of the Judgment.
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Having spelt out the law, what is the claim of the plaintiff / respondent, the claim of the
plaintifl’/ respondent is: "Interest on the said sum of USD 40,000 at such rate as the
Court thinks fit from the 21st day of May 1997 to the date of Judgment." I must bear in
mind that the interest being claimed is on a foreign currency. In my view, an insurance
claim is a debt which must of necessity attract interest at a rate which the Cou-rt thinks
rcasonable. I am strengthened in my view by the words in S.4 (1) mentioned above "any
debt or damages." In support of my opinion I will refer to the case of Aldora, Tyne Tugs
Lt and another v. The owners of the motor vessel Aldora (1975) 2 A.E.R. 69 at 73.

In that case, the plaintiffs, the owners, masters and Crews of four tugs and a pilot ren-

dered

salvage services (o the defendant's vessel which had gone a ground at the entrance of a
habour. Those services were not provided under any special form of salvage agreement,
In proccedings in the Admiralty Court the plaintiffs were awarded various sums in re-

spect of the salvage services. The question arose whether the plaintiffs were entitled to

interest on the awards under S.3.

(L)a of the law reform (Miscellaneous Provisions Act 1934 or otherwise for the
period from the date of the services to judgment. Held the plaintiffs were

entitled to interest for the following reasons -

(1) Although the plaintiffs claim for remuneration arise under Maritime Law
independently of either contract or statutes, it was nevertheless to be treated as
a claim for the recovery of (a) debt within S.3 ( 1) of 1934 Act and accordingly

the Court had power to award interest under S.3 (1).

Brandon J. in his judgment had this to say after he made several awards to the various
plamtiffs:

“It remains to consider the question whether the plaintiffs should have
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interest on the awards for the whole or any part of the period from the date

of the services to Judgment. ..........oovervvuveeeesseeeosoosoososo
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the Judge went on to quote S.3 of the Act of 1934,

This section is ipsisima verba S.4 (1) of our own Act — Cap. 19.

in the words of the Learned Judge, “I have strong support for my opinion that claim for in-
surance is a debt." 1 quote Brandon J.: "The question which has to be decided therefore, is

whether a claim for salvage is a proceeding.. ... ..for the recovery of any debt or damages

within the meaning of this subsection or not.

I do not think that a claim for salvage is a proceeding for the recovery of damages and the
question is accordingly reduced to this: Whether it is a proceeding for the recovery of a debt,
As o this, it is to be observed that the words used are "any debt, indicating that the net is
being spread as widely as possible. These words are it seems to me apt to cover sums,

whether liquidated or unliquidated, which a person is obliged to pay either under a contract,

cXpenses or implied, or under a statute,"

I'he Judge's view and mine are identical and I shall soon consider what interest I consider

appropriate to award.
PI

I view of ' what I have said supra. I find that the respondent is not bound by the terms and

conditions in the Cover Note Ex.B.

Ground 1 of the Grounds of Appeal fails and is dismissed

Ground 2: there was no affirmative evidence to support this ground, and

as aresult of the finding on ground 1. Ground 2 also fails

and is dismissed.

Ground 3. There is no merit in this ground of appeal and it also fails and

is dismissed.
Giround 4. was abanda:.od and is accordingly dismissed.

Ciround 5. "There is no merit in this ground and is accordingly dismissed.
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The proceedings b?i""ore the Court of Appeal is a rehearing, bearing in my mind th=at the

views and findings of the Learned trial Judge will be respected.
Be that as it may, I will vary the award of USD 20,000 to USD 40;000. 7

I Order that the Appellants' shall pay the Respondent the sum of

USD 40,000 being insurance claim. .

[ further order that Appellants shall pay the Respondent interest at thes rate
of 12% per annum from the date of the Judgment delivered on the 7th day

of April 2000,
3. The appellants shall pay the costs occasioned by this appeal and the

o

costs below to the Respondent.
Sydney Warne
Justice of the Supreme Court,

1 agree...., \... ‘*)\L"“(.‘MET Thompson — Justice of Appeal
fagree / 7% s M A,B, Raschid — High Court Judge

------------------------------
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