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LOWNE-M AHUCETA
INTRODUCTION
1.This is an appeal brou
the Appellant, SOLUKU JERMI

ght by way of Notice of Appeal dated August, 2000 by
LL BOCKARIE against his conviction and

sentence for the of fence of Larceny contrary 1o Section 17(2)a) of the
in Freetown, The Hon Mr Justice

Larceny Act 1916, by the High Cour sitting ’ on M
S.A. ADEMOSVY, presiding, on Augqu,ZOOO. The Notice .commns flvc.grounds
o appeal. Later, another, three grounds were added; and in January this year,

ground 9, was added on.

B The gr essential relate T
grounds of appeal ly e consider the case prcsenfed by the
as convicted

: standard of i
roof; failure 10 adequa :
4 ate sum of money which the Appellant W
o Government of Sierra

Appellant; that the aggred f th

of stealing could not have been the property o1 hat the Indictment was bad
!-EOne, in that it was money obtained from 0180'::' stt;" ng any particular sum of
| H . . w'

0 law in that it did not charg® g A?z:.:a:haf the verdict wos unreasonable and

Money between certain ST ated daTe> idence
can not be supported having regard 10 the evi .

lander, High Cour? Judge,
nt Indictment for

Xa) of the Larceny
cused be arrested

\LL‘F||R[
A | Ny
TEneD Au9us‘r,1999 The Hon mr Justice f aone cou

. P rmenf o
9ave his consent in writing for the prefe o Section 17(1

t a
he offence of Larceny bY el Con"OrrZered that the AC

Act1916 against the Appellant- He als?
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by warrant. On 26 August,1999 the Appellant
Learned J udge; he was identified as tth‘ °tveared before the soid
his date of trial was fixed for 17 Septe I ;9"9"”9 ned in the Indictment; and

3. The Indictment read as follows:

STATEMENT OF OFFENCE:
_ARCENY CONTRARY TO SECTION 17(2)a) of the Larceny Act 1916

PARTICULARS OF OFFENCE

SOLUKU BOCKARIE on a day unknown between 1" and 30™ June 1999 at
Frectown in the Western Area of Sierra Leone, being Clerk or SMt to the
Government of Sierra Leone stole the sum of Le294,433,411/00 from the

said Government of Sierra Leone.

d, the number of witnesses listed at the

back of the Indictment, but a perusal of pages 6-19 of the Record shows that
there were about 10 additional witnesses, the respective summaries of whose
evidence, appeared in these pages. The brevity of these summaries, (save for at
least two, which were copies of statements obtainzd from these witnesses by
the Police), apparently filed in pursuance of Section 188 of the Criminal

Procedure Act,1965 when contrasted with the length of evidence led from
. these same witnesses, provides considerable food for thought as to whether
the prosecution quite knew what its case was at its commencement, or whether

it merely wished 1o 'ambush’ the Defence. This practice, or rather ‘ambush
ment, defracts from the cohesiveness and

tactic’ though not unlawful, in my judg
consistency of the prosecution’s case and has the tendency to way-lay the

prosecution.

4 There is no indication in the Recor

mber,1999, the Record does not
The case was first mentioned
on Mr Justice M O TAJU-
ronthe 9 other
pleaded Not Guilty to

ed for 17 Septe

3. Though the trial date was fix
taken that day.

show that any proceedings were
Eor hearing on 21 Sepfember',1999 before The'H
EEN, now deceased. No plea was taken on this date, no

journed dates, until 2 March.2000 when e Appellant pleaded
the Indictment I;efore the same Judge. The matter was again adJogrned at the
"equest of the prosecution 10 another date. and to other dates until 30
May,2000 when the said Judge noted af the bottom of Pa?e 25 of the Record,
th‘.” he was 'disabling himself from this case 05 froim Now. No reasons for 0

. doing were given. The case was adjourned 10 g June,2000.

r of Justice filed an

oneral & Ministe
n Attorney =0 dure Act 1965 for

6, On 8
o)
ctober 1999 the the 144(2) of the ¢riminal Proce

ADDLi e
PPlication pursuant to Section
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7.0n817J une,2000 the Appellant appeared before The Hon Mr Justice 5 A
ADEMOSV, then High Court Judge. The charge was ogain read over 1o the

appellant, and he pleaded Not 6uilty to the same. The prosecution began leading
evidence on that day. 14 witnesses in all were called by the prosecution. The
prosecution closed its case on 8 August,2000. On 11 August?,2000 after his
rights had been explained to him, the Appellant elected to rely on his statement
to the Police. He had no witnesses. The matter was adjourned for addresses.

The 1hen DPP addressed the Court on behalf of the prosecution on 17 AugusT,
2000: and the Appellant’s Counsel, R A CAESAR esq on 21 August,2000.

Judgment wos reserved for 30 August,2000 on which date it was delivered.

ISSUES

8 The first matter which has exercised my mind. is the charge in respect of
which Mr Justice Nylander gave his consent on page 2 of the Record. The
charge there is Section 17(1)(a) of the Larceny Act 1916. The Application for
trial by Judge alone, also refers to Section 17(1)a) of the same Act. The
Indiciment filed, and which appears on page { refers to Section 17(2)a). The
Judgment at page 133, also refers to Section 17(2)a). At page 35 of the
Record, the DPP applied for the Indictment to be amended so that 17(1)(0).
should be read as 17(2)(a). The Application was granted. But no cwtm
amendments were made, so that the Order for Trial by Judge Alone which
governed the conduct of the trial applied only to @ trial for an of fence under
Section 17(1)(a). The question which arises here ls could the Appl@t be
lawfully convicted of an offence in respect of which no consent was given by a
Judge, and in respect of which he had not been committed for \‘f‘ftxlci mf:ufh-
standing Section 148 of the CPA165? Also could he law_fu_lly be f"'ebeby udg(cj '
alone, notwithstanding the absence of an Order authorizing him To be s tried in

respect of the amended charge? If the answer
would seem the trial was @ nullity.

to these questions is no, then it

THE CHARG e, I propose to deal with the

9. Notwithstanding the I have posed abo¥
query _
Substance of the 2ppea|. T shall start of f with the charge. The charge refers to

o lump sum of Le 294,433,411 /00 which the .Appellanf is :26‘19':::“:: h::: stolen
on a day unknown between two days: As this is an 099" :i“y . Iump' e iinione
question arises whether it is ProPe” To¢

: osecution to bring a
count, or in other words, whether it is proper :fen'::nies. ek SUbjeg
charge where there has been @ general deficiency
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otter of the charge is the proceeds of the encas cheque

:‘videncc: it is clear that 24 of these cheques are (’;T:'dn;;:z 1999 el

remaining 11,47 une,1999. Two of these cheques, 651153945 - ?:3:‘
of Volume 1T of the Record, and 651153936 - pa'grs 2734274 o';?: same ne

 yolume, were encashed on 9 June,1999 by PW5 FRANCIS JOHNNY TOMA: and
the others were encashed by PW6 ALLIE KHADAF on g™ 9™ 10™ 11" |4."‘
8™, and 23 June,1999 respectively - see pages 253 - 297 of the snme volume.
These cheques were drawn for specific amounts of money. Clearly, the offence
of Larceny was committed on several days and not, as was canvassed by the
prosecution, and held by the Learned Trial Judge (L.TJ) on a day unknown

The substance of the prosecution’s case, is not that the

between Two days.
Appellant received these monies ena particular day, but on different days

ofter the same had been collected by PW5 & PW6 ~espectively. The evidence
led, was thus at variance with the charge.

10, Rule 3(1) of our |Indictment Rules whi

Schedule to the CPA,196

charged....each offence shall be set out in

separate paragraph called a count. » Archbold 3
eneral deficiency of money. some

1738 that 11 is not sufficient 10 prove d g ien pond
specific sum must be pro ved to have been embezzled, in like mamel'1 7380?1 qs eny
Il

 some article must be proved 10 have been stolen” In |
fains only one coun t, charging

stated further that * Where +he Indictment con’e  cour
the receipt o f a gross sumona parﬁCU/al' day, aﬁd i’ a,apws in evidence that

fhg money was recelve
will be put to his election

it : to render '
fit had been the duty of The employee \d be charged with embezzling the
account. This was

ere it is possible To

and must confine

Mmonies received on @ certain day. chan
whole amount on the day he Wos due to render Y
:ertainly not the case here-. Itis , zlement of individual property
race the individual items and 1o prove . i |
at alleging @ generd
OF money, it is undesirable 10 include the Al e c(;u'lf C.QA'TQis sufficient
deficiency. R v TOMLIN [(1994] vol. 2 facts of that case, the

Wthority for this proposition of Law.

individual @ d could not b€
mounts embezzled € can be ch
(foness indictment

ot page 274 para. A" where separa’® %, mnibus” count inan’
counts the court regards a5 MP" opera ™" iod» The Cour approved the
. charging an aggregate of FFe"C] over & Aee v LAWSON [1952] Vel-X
Feasoning along the same lines © LYNS KEY.

AlER 804 at page 808.
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| BLACKSTONE'S CRIMINAL PRACTICE 1952 Edition also deals ext
ensively

with this issue under the rubric of Duplicity and G

p8.16 page 1134 the Editors state 1"\,01 "’I);r the ma/;’kz had o
fact establishes more than one offence, then, subject to mﬂf 'fkf”:l ’
indictment, if possible, the accused will be entitled to an acquittal, m: b:m
the count was bad, but because the prosecution have failed to P’W’ him quilty
of the precise offence charged in the count ever though they may have ::nd
pim guilty of some other offence.” In the instant case, the prosecution have
alleged that a day unknown between two dates, the Appellant stole a specific
amount of money, whilst the evidence led at the trial was to the effect that
several amounts of money were stolen on different dates. It is not the case
here as it was in TEMMISON v PRIDDLE (1979) 69 Cr App R 83 ot pp86-78
where LORD WIDGERY in the QBD Div Ct held that *.... what it means is this,
that it is legitimate To charge ina single information one activity even though
the activity may involve more than one act.” There the activity was shooting

deer without a gaming licence, and the issue was whether the firing of several

shots by the Appellant was oné activity or several activities. The instant case
han Duplicity simpliciter. Once

appears to me to sound more of Qua3i-DupIiciTy t Y
evidence had been led from PW5 & 6. it is my considered opinion that the
prosecution should have been called upon, if that were possible af that stage. to

sever the Indictment into several counts, reflecting the dates the several

cheques were encashed.

POINT NOT CANVASSED

he trial
12.Th :« noint was not canvassed by the Defence at 1 ]
ave noted that this poin sl o elont may e

and it may be ar ued that that being the /
suffered any in j?;sﬁce, and that this court should apply the provise: I would be

' : it. But in order to do
most willing to do so where the circumstances 1o s? P";:’n"";l jurisprudence o
50, I should have to do considerable violence to our* €* :

: i course.
I do not wish to embark on such a pgmlotJi he Appellant’s explanation of

the Court below went wrong, Wos in its
\:'hm he did with the proceeds 0 ) the ' ellant in his statement to the
S put of f by the allegations ma e by ister of
: L the then Minister 0
bolice, and by Counsel in his cross 5 ff ; i
Education, Dr Alpha Wurie. pwi3, that S0 llant had clearly admitted that
Passed on to him. In that s'rafemem. ed rzceived by him, and that he

in el
e proceeds of the several cheques were - clearly criminal conduct 0 f

distrsgd the same in @ parﬁcumr ma';":"so soon after the bloody rebel
A + allow itself 1o be swayed by

'nost rle X o H as |
. prehensible kind, comi"d d no
"vasion of Freetown. But @ court of Law shoul aw. The LTI has considerable

. . * o
nghteo”s iﬂdiQMTiOﬂ, but bY SOU"d Pf‘lﬂClples
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e in trying criminal cases, but he a

: ' ppears to ha aside thi
eservoir of knowledge os a result of such indignotion H:fmuem ?hmvs
1o the-above allegation during his Judgment, provides .e\ﬁdu:.a‘q that :\c‘f '

s greaﬂy exercised by this apparent calumny, than by the ' ls;:;‘d
efficecy of the prosecution’s case. P

pURDEN AND STANDARD OF PROOF
f Defencz Counsel's submissions on the

12. It led also 1o his summary dismissal 0
he principle enshrired in WOOLMINGTON

burden and standard of proof. That 1
criminal cases, is without doubf. It applies much more

; strongly, where the Judge is both J udge of Law and fact. The LTJ erroneously
in my view, confined that principle o cases of murder or manslaughter only at '
page 146 of the Reccrd. The Sierra Leone cases confirming this principle are

numerous, and T shall anly cite those which have been reported: HALL v R

[1964-66] ALR sl 189: LABOR-JONES v R [1964-66] ALR SL 471;

KOROIMA v R [1964-60] ALR SL 542: BOB-JONES v R [1967-68] ALR SL
267: AMARA v R [1968- 68-69] ALR SL

69] ALR SL 220; KARGBO v R (19
354: SAHR BAMBAY Cr App 1/76 C.Awas unreported. All of these cases
confirm that the legcl burden of proof ind

criminal case always rests on the
prosecirtien, and that it never shifts; and that th

e burden lies on the
prosecution to prove gvery element of the offence with which an accused
person has been charged beyond @ reasonable doubt. Could this Court hold that
the prosecution in the Cour d a reasonable doubt that ona
day unknown between the 1** and 30" day of June,1999. the Appellant stole the
aggregate sum of Le294,433,411 /00? I opine not. The evidence points in the
opposite direction. There is credible eviden the Appellant did, in his

i Leone, receive the various

Capacity as an em
ployee ©
© @mounts of money exhibited ot pages 263-297 of Volume IT of fhc_a R‘ec.ord. But
rather unfortunately, he is not charged with the larceny of these Indlwdual.
amounts, T consider This omission @ grave error " the ;:rt thtfhe p:os;ehcutmg
uthoriti ol | her unforfunat® that right up To The en
ities, and T consider it also rathé e o ified.

0
f the case, the error wos not brought home 10

A
REUMENTS OF COUNSEL o
ritten submisswns filed

-1 have read through the ¥ ,
for th ug pectively. I rote that Counsel for
e Appellant and for the pespondent resP :
e stImn‘:iem in that written 3¢ mission, has not ser ’°”5'z f:’;‘;'ei:"ce:u::‘in
y the Appela™ - yed further that the money stolen was

experienc

's case applies 10 all

f the Government

and _presemed by Counsel

behgl
ot ,: of the State. The Appelia”’ argf b e
o it i GovenIs Leone, in thot the monies were on the

vernment's Bank, the Bank of Sierrd ‘
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overal dates, collected from the Bonk p,

5 & e y PW5

appellant in his of fice. That may be trye where fl,’:wb. and brought to the
educed the money, nor the valuable secy e CE b vt

: rity into hi e
through his own hands, or the hands of g CO'_YC',:;E ';': mbms mim
dearly shows that whenever the cheques were mrxshe,d m;"‘e evvdenc:a
. the proceeds thereof

were qunde.d over 1o the Appellant by these two witnesses. and the same was
nisappropriated by the Appellant. Such conduct amounts to stealing the
o f S Lt ey e e e e 0

. e proscribes stealing money “entrusted to, or
received or taken into possession by ....a person by virtue of his
employment.” Counsel also relied on the old case of SOLOMON v R (1920-36)
ALR SL 59. There, the money alleged to have been stolen was never reduced
into the possession of the accused person's employer. The money was paid over
by Genet, ot the accused person’s behest, to his wife, who then paid the same
over fo one Betts. Though Solomon’s employer was the eventual loser, since he
had to repay Genet the money he had paid over to Solomon’s wife, the facts of
the case had stronger affinity with the offences of obtaining money by false
pretences and fraudulent conversion of property, rather than with Larceny. Mr
. Justice Purcell's direction o the jury on the infer to defraud at poge 62

LL15-17 bears this out.

CONCLUSION -
i - h

14. Had it not been for the view T have taken in paras 11| 12 :32)0(::».1 :enc: :Z:nfc ;s

Court the power to sever the Indictment into it$ sev‘em: .par;n e

led ot the trial so demands, I should have had no hesli\::) nl:n

money stolen belonged 10 the GovernmenT of Sierra .

stands, is insupportable in
r the Larceny Act,1916. I
roviso. It follows
tence are SET

the Indictment @5 it il
i unde:
iction for Larceny

te case in which 10 apply the p
is conviction and sen

CH AGRE substitute

15.In the result, I hold that
low, and cannot ground a conv
do not think this an appropria
that the Appellant's appeal IS allowed.
ASIDE and an ACQUITTAL AND DI

Hon mr Jt;s'r'i-;;}\l.mc.. BROWNE-MARKE
Tustice of Appeal
April 2008

d in their stead.




|19

CR.APP.7/2000
IN THE COURT OF APPEAL OF SIERRA LEONF
BETWEEN: ,
'SOLUKU JERMILL BOCKARIE . APPELLANT
AND
THE STATE - RESPONDENT
CORAM

_—_—

Hon. Mr. Justice Bode Rhodes Vivour, JSC
Hon. Mr. Justice P.O. Hamilton, J.A.
Hon. Mr. Justice N.C. Browne-Marke, J.A.

Solicitors
R. A. Caesar Esq. for Appellant
S.A. Bah Esq. for Respondent

JUDGMENT DELIVERED ON DAY OF APRIL, 2008
HAMILTON, J.A.

[ have had the opportunity of reading before hand the draft judgment of my learned

brolhér Honourable Justice N.C. Browne-
brother Honourable Justice Bode Rhodes-Vivour.

th the conclusion reached an .
Marke. 1 have nothing useful to add to his

ached by him therefore that the appeal be allowed,

Marke and the dissenting judgment of my learned

. d the reasons therefore of my learned
] agree entirely wi

brother Honourable Justice N-C- Browne-

wi ision re
conclusion. I do concur with the decision
aside and an a¢q

s

i ilton
Jon. Justice P.O. Hami
Sustice of the Court of Appeal

uittal and discharge be substituted.
the conviction and sentence set
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CRALP 7/2000

DISSENTING JII{JIDGMENT OF HON. JUS
10DES-VIVOUR JSC USTICE BODE

thave had the benefit of reading in draft the judgment of

Hon. JU.St‘Ce N. B.rowne-Marke and regret that after fu(I)l :: ljmcd bf\“?.h =
jssues involved in this appeal, I find myself unable tns; cration of the
COf?Clusnons At the trial fourteen prosecution witncssc(: ai::: “j:h -
Evidence led showed that the appellant stole the sum of l;cfc)-i 4‘: ‘ﬁn:
Thej <aid sums were salaries for teachers in the Siiithers me‘m:;t ! (h_
period April and May, 1999 and at the time the offence was COmmm(cd :h:

’ .
ppellant was the Permanent Secretary in the Ministry o> Education, Youths

and Sports.

After the prosecution closed its case this is what transpired.

DEFENCE

ccused is informed of his right on his statement t0 the

s. He elects 10 rely
Police and calling no witness.

or call any witness in defence of the

The appellant did not give evidence

c ) :
harge, rather he relied on his stateme

nt to the Police. The contents of this

S . . 1
tatement is alarming. It reads in 2T

e cheques 19 Allie Khadar who

¢ Bank of Sierra

] cheques al th

ay the total value of the

was a ward to m
nd. In this wa)

Leon
e to meet the
drawn in faveur of

thirty five Government of Sierrd

teachers sularies in Bo for the months &

Leone cheques

i April ¢ and May 1999 was

1
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expended. Like I had always said such unauthodox arrangements are
never recorded not witnessed and are built on cnnﬁdenc;h(‘tu ¢*e\n the
parties, i.e. the Minister and |. | now regret that I trusted him only to
ﬁnd that he was using me as a scape goat to divert attention a;rm'

from himself........"

pWS5 is Francis Johnny Toma. In his sworn testimony in Court he said he
gave 35 cheques to the appellant. PW6 is Allie Khadar. He agrees with the
statement above, that the appellant gave him cheques to encash and he

encashed them and handed the money to the appellant.

The case for the appellant is that he stole the said sum for the then Minister
of Education, Youths and Sports. He and his Counsel apparently forgot that
stealing/larceny is a strict liability offence. The appellant has to answer for

his acts. That is why the learned trial judge in a well considered judgment

found as follows:

“In my judgment and on the authorities earlier cited I hold that the

accused bears full responsibility for all the proceeds of the thirty five

cheques he encashed through PW3, Toma and PW6, Allie Khadar.

iota of doubt in my mind I am satisfied enough to say that

¢ accused has been proved by the
ubt. For all the forgoing reasons [ find the accused

"

Without any
the guilt of th
any shadow of do
guilty as charged........-- -

prosecution bevond

above 18 based on the clearest and most

The reasoning and conclusion
nt was found guilty and sentenced to seven

compelling evidence. The appelld

Years imprisonment.
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pccording to my learned brother :he appellant was charged with stealing 2
e - Ing

ump Sum of Le294,423,411/00 on a day unknown between two days. Since

315

the he subject matter of the charge is the proceeds of the encashment of 3

cheques, there ought to be 35 counts. The evidence led, was thus at variance

with the charge.

The ipsissima verba of the charge reads:

STATE\’IENT OF OFFENCE
LARCENY CONTRARY TO SECTION 17(2)(@) of the Larceny Act 1916

PARTICULARS OF OFFENCE

SOLOKOR JEHMIL BOCKARI
Western Aréa 0

f Sierra Leone stole

ernment of Sierrd Leone.

on a day unknown between 1* and 30°

June 1999 at Freetown in the f Sierra Leone being Clerk or

Servant to the Government

Le294,423,411/00 from the said Gov

the sum of

he aw is that charge(s) for any offence(s)

t if those charge(s) are f
e same or similar

The well laid down position of t

may be joined in -he same ind:ctmen

rounded on the

same facts or from or are a part of a series of offences ef th

)0

f the sar1€ character can be lumped

character, That is tc say all charge(s
together. See

, 1925 18 Cr. Ap, R.P. 166.

er-cash the said cheques.

Ry, Tavior 1925 18Cr. App RP-Z
y the appellant 10
the appellant. In my view if there

1d be the same or similar in

[
N this case PW6 was mstructed b
noney 10

I
Ie encashed them and gave the'!
hem wWoOu

We .
re 35 counts the evidence ¢ prove t
3
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cparacter- 10 the instant case the charge is not :V?—B |

(hat it 18 defective, the law is that a defective c::rdefecnve‘_bm assuming
cases b€ cured. It is settled law that a defect in ag:h:ould m. appropriate
render it bad in law cannot nullify a conviction so lon arsge o o
o law 13 disclosed in the charge. In the Parliculafs o? tl:crr:;c know?
appellant as servant to the Government of Sierra Leone, which h:n\::}::
permanent Secretary stole the sum of Le294,423,410. An offence knowd to
law is very clearly disclosed in the charge. The second rule to apply in

criminal appeal is to consider whether the conviction is right. To my mind

the conviction is right.

In R v Thompson 1911-1913 ALL ER Rep Ext 1394 Hearing date 20)

December 1913
The indictment charged the appellant W
February 1909 and 4" October 1910 unla

daughter. A second count charged him W
ber 1910 and the end of February 1913.

ith having on divers days between
wfully had carnal knowledge of his

ith a similar offence on divers days

between 4™ Octo

on the ground that the two counts

n to the indictment
n indefinite

Objection was take
an one offence in fact a

g charging more th
ined and the

referred to were bad a
number of offences in

appellant was convicted. . .
nt was irregular in form ... but that

On a ' d that the indictm€
ppeal it was hel ssed OF prejudiced in any way, the

as n embarl'a
the appellant had not bee ~ f the Criminal Appeal

and give

Act 1907, and dismiss th® appeal:

Court would act under
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In Wﬁggb—e—n- 1909 3 Cr App R.P 180

The Court came 10 the conclusion that an amendment tc an indict h

. ment ought
qot to have been made but there being no miscarriage of justice the proviso
(o section 4 of the Criminal Appeal Act 1907 came into operation, and their

Lordships dismissed the appeal.

[n John Harris 1910 5 Cr App R. 285

The decision was based upon the view that t
g that the indictment was bad, that -he case came within

he indictment was bad. and the

Court held, assumin

the proviso of section 4(1) of the Criminal Appeal Act 1907, inasmuch 3s

the jury had convicted on the clearest evidence and there was no appeal on

the merits, and they found it impossible to say that any actual miscarriage of

justice was occasioned.

In Rex v Asiegbu 3 WACA P.142
bjection oD grounds
f the West African

n the trial Court t

Both counts were open to © of duplicity. The appeal was

dismissed. The reasoning O

Court of Appeal was that

o the charge, the Court of

since no objection was made |
Appeal is therefore satisfied that the appellant was not prejudiced in any way
and that no miscarriage f justice has resulted.

r the accused perscn not to object to a

Allow the tri
he charge being bad and

The old form of procedure was fo

bad/defective charge at the trial

nvicted, then ral
use

Court. al to proceed to

se the issue of t

conclusion and be €O
ff on appeal, despite

d persons got 0

then get off on appeal-
. ment i England t0 promulgate the
Act 1907. The intention of

clear cvidence. This prompted P

proviso of section 4 of tke Cri




e ent Was that no purely technical point should succeed. Th
. . The test 1s

whether he appellant Was prejudiced in the trial.

pellant Was not embarrassed or prejudiced and no miscarriage of

once the ap
occurred the appeal would be dismisszd. In this case, the
esented by Counsel

not guilty to the charge, and was repr
[lant was in any way

justice had

appellant pleaded

through the trial by Mr. R.A. Caesar. If the appe

right
prejudiced or embarrassed by the way in which the charge was framed
n taken. See Rex v. V. Asieghu (supral

1d and should have bee

objection cOU

the acts constituting the offence

n to the charge rather
guilt of the appella

roved established the nt beyond

There was no objectio

were admitted. The facts p
reasonable doubt. The appellant was convicted on -he clearest and most
compelling evidence.

part of

e of justice: [t means failure on the

ce misapplieds

ustice 18 2 failur
s an ill

stice. It is justi

misappreciated. It 1

Miscarriage Of ]
retch of

the Court to do ju

conduct on the part

o injustice: By no st

of the Court which amounts t
jage of justice in the trial

imagination can itb

Court.
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of the appellant, dismiss the '
appeal, if they consider that no

substantial miscarriage of justice has actually occurred”
ed .

Allowing this appeal by my Jearned brother is on a mere technicality and

very p¢
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substantial justice. Courts of Law
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pstructions from the Counsel, or if Counsel was negligent, s
, sue in tort for

profess.ional negligence. Such are the powers but such are also the risk
: - € ISKS.

on 8/6/2000 the charge was rezd and explained to the appellant (see page 26
of the Record of Appeal). The appellant pleaded not guilty with;ut a
qualiﬁcation of his plea that the charge as couched was ambiguous or

unintelligible. Mr. KA. Caesar represented the appellant throughout the

irial. At no time did the appellant or his Counsel compiain that he did not

arge. Rather his defence was his ctatement which is
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sought but only to warn that I hope other amendments T i B

made that might embarrass’

ounsel knew when his client could be emba-Tassed. As far as he

Learned C
was concerned the appellan: was never embarrassed. It is clear the appellant
was never embarrassed. Tae main and dominant issue in this appeal 1S
was sustainable. The charge is the substance of this
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