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RULING DELIVERED ON THE 21ST DAY OF MAY 2010

S. BASH-TAOQIL, JSC:

~ On the 26" day of January 2010, the Court of Appeal gave Judgment in favour of the

Respondent, Mr. Abdul Turay, ordering that the Appellant/Applicant deliver up
possession of the property at 16 Betham Lane Freetown to the Respondent. The
Appellant/Applicant being aggrieved by the decision filed a Notice of appeal against the
Judgment. She now comes before us seeking a stay of execution of the said Judgment.

The background of the case can be found in the Records of the proceedings and in the
Judgments of the High Court and of this Court dated 26™ January 2010.

The Appellant/Applicant referred to certain facts deposed in her Affidavit in Support of
the Application swom to on 10" March 2010 as evidence of the special circumstances
she is relying on in this case. I shall refer to some of these facts later in this Ruling.

Mr. Thompson for the Respondent vehemently opposed the application. He filed an
Affidavit il;s?)pposition swormn to by the Respondent on 18" March 2010. He submitted
that no special circumstances have been shown to warrant this Court exercising its

discretion in favour of the Appellant/Applicant.

The power of the Court to grant a stay of execution is discretionary gnd it must be
exercised based on legal principles. The legal principle f?r the exercise of the Court’s
discretion has always been that the applicant must establish that there are special or
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It scems to me that in arriving at a decision, what we have to decide is whether the
Appellant/Apphce}nt in th.ls case has shown special circumstances to enable us to grant
the stay of execution she is seeking. The onus is thus on the Appellant/Applicant to

demonstrate in this application, that such special or exceptional circumstances exist in her
favour.

To di-scharge the burden, as I stated earlier, the Appellant/Applicant has referred to
certain facts deposed in her Affidavit in Support as constituting special circumstances. |
shall endeavour to refer to some of the pertinent ones here. These are:

(1) That the premises in question is the matrimonial home of the parties and their
son;

2) That the premises are jointly owned by the parties and that she contributed to
the construction thereof although the legal title to the property is in the name

of the Respondent;

(3) That since the commencement of this action the Respondent has not supported
her and their 23 year old son;

That according to Fullah custom she ‘always preferred to have the‘ man in .
“ front withr:eu:gbehind supporting him’, and this is the reason she did not object

to the Conveyance being made in the Respondent’s name;

(5)  That she has no where else to live and she would be destitute and homeless;
(6)  That she has dedicated her life to the Respondent for the past 20 years and she

has a claim of 50% in the property; and

(7)  That she has an appeal against the Judgment pending;
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M. Jenkins-Johnston 1n .hxs oral submissions before us has not added anything new 1o
what the Appt’:llant/Appllcant has deposed to in her Affidavit; he merely emphasised the
moral and social aspect of the situation and the relationship between the parties, and we
have already stated that the moral and social considerations cannot be special
circumstances for the purpose of this application. It is our considered view that most of
the matters referred to in the Appellant/Applicant in her Affidavit in Support and by Mr.
Jenkins-Johnston in his oral submissions, as special circumstances, Were issues that had
been dealt with in the trial in the Court below and the Court of Appeal and they will no
doubt be argued again in the substantive appeal. It would therefore be best for the
Appellant/Applicant to bring them up when the appeal is being argued. They are not, in
our opinion, special or exceptional circumstances in the context of a stay of execution.
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On the other hand, we are told that the .
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lCnourt o?};\ biekeyiren igssuc ac: and the conclusions of both the trial Judge and the
: =i s and the status of the premises, it would be difficult for us to

find what special circumstances there are to justify depriving the Respondent of the fruits
of his ..Iudgm?nt. This is a case where we think that the Appellant/Applicant has no legal
or equitable right over the property according to the findings of both the Trial Judge and
the Court of Appea.!. In \,ncw of the authorities on the topic, we cannot convincingly grant
the Appellant/Applicant’s request. The applicant for a stay must therefore be refused and
we make the following orders.

The Appdl,ication for a Stay of Execution of the Order of the Court of Appeal ,
dated 26 January 2010 is refused. f
!

2. Cost of this application assessed at Le 1,000, 000.00 (One Million Leones) to
be paid by the Appellant/Applicant to the Respondent.

I agree

T oo

agres Hon. Mrs. V. M. Solomon, JA




