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RULING DELIVERED ON THE 22ND FEBRUARY, 2018
BY HON. MR. JUSTICE SENGU M. KOROMA JA.

1. This is an application by Notice of Motion dated the 9t day of October,

2017 for the following Orders:- .
i. That this Honourable Court grants an Order staylng the proceedmgs at
the Fast Track Commerc1al Court in the matter 1nt1tuted FTCC 004/ 17

ii. That this Honourable Court grants an Order staymg the executlon of

2017 and 28t day of July, 2

determination of this applicati

1il.

pendmg the hearmg and determmatlon of the appeal herein.
Any other or further Order(s) as this Honourable Court may deem fit

vi. That th «costs of and occasioned by the Application be costs in the

cause
2. The application was supported by the affidavit of Sahr Bernard Mondeh sworn
to on 9t day of October, 2017 and a supplemental affidavit sworn to on the

24th October, 2017 together with the exhibits attached thereto.
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BACKGROUND

3. The Appellant/Applicant (hereinafter referred to as ‘the Applicant’)
commenced this action at the Fast Track Commercial Court by way of
Originating Notice of Motion dated the 25t day of April, 2017 against the
Respondent/Respondent (hereinafter referred to as “the Respondent”) herein
praying inter alia, that the Award/Decision/ Order of the Arbitration Panel of
the Sierra Leone Institute of Architects in favour of the ReSidendent dated the
o7th day of March, 2017 be set aside. = ‘

4. The Application to set aside the Award/Demsmn/Order of the Arbltratlon

Panel was refused by Samba J. on the 25t day of July, 2017 and on the 26th

July, 2017 granted an apphcatlon for the

1d Award to be enforced agamst

THE PRESENT APPLICATION

6. The present apphcatmn was moved by Ms Oredola Martyn on behalf of the

the gth October, 2017 together with the exhibits attached thereto.

=. In her submission, Ms. Martyn referred to Exhibit SBM 84 - the Ruling of
Wright J. refusing the Stay of Execution of the Orders of the Fast Track
Commercial Court dated 26th and 28t July, 2017 respectively and submitted
that it took a period of one month and a half to deliver the said Ruling while
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Execution of the said Orders was ongoing. She also referred to Exhibits SBM
6 and 7; the Notice of Appeal which to her, raises serious grounds of Appeal
because of the irregularities complained of therein.

8. Ms. Martyn further submitted that the Respondents were indebted to various
Banks and so if any payment was made to them, it would be difficult to
recover same in the event of the Appeal succeeding. It would therefore be
prudent for the Judgment sum to be paid into the Jndieial Sub-Treasury
pending the determination of the Appeal. "

9. She concluded by submitting that the Apphcatlon was made pursuant to Rules

31 and 32 of the Court of Appeal Rules, 1085 “ . B, ‘;-51::‘ :

10. In his response, Mr. Yada Williams, Cou el for the Respondents subrmtted
that in an application for a Stay of Execut1o‘ the Apphcant had the burden to

prove:-

(1) That there were prir arfac1e good grounds of Appeal; and

Arbitration Panel on Monday 20th March, 2017. Paragraphs 2 and 3 of the

said letter stated that the Applicant’s consultant had given his consent for the
Arbitration to proceed. He also referred to Exhibit “C” attached to the
affidavit in opposition to prove that the Applicant was represented at the
Arbitral Proceedings. There was again Exhibit P attached to the affidavit of
Idrissa Kabba sworn to on 23 rd October, 2017 which is a copy of the Judge’s
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Notes on the Cross-examination of Ola Ogunfeyitimi dated 18th June, 2017
which confirmed that the Applicant was informed of the Arbitral Proceedings.
13. On the indebtedness of the Respondent, Mr. Williams admitted that they
were indeed indebted to the Union Trust Bank but asked whether that would

help the Applicant’s case

14. Mr. Williams drew the attention of the Court to Exhibit SNB6 A% attached to
the affidavit in support- Appeal against the Ruling of Samba J. dated 20t
July, 2017 and Exhibit Q - Appeal agalnst the Refusal by Wright J to grant a

not have s""' orn to paragraph 11 of the affidavit in support He was not a

member of th”;Company and so was not aware of the facts.

18. Mr. G.K. Thorley also referred to Order 46 Rule 11 of the High Court
Rules, 2007 and Rule 31 of the Court of Appeal Rules, 1985 and submitted
that it would be prudent for the Judgment sum to be paid into Court.
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19. He referred to Exhibit 13 dated 23rd February, 2016 and submitted that
peculiar circumstances of the case were so compelling as to amount to special

circumstances.
20. This application was basically praying for:
a) Stay of Proceedings in the Fast Track Commercial Court 004/17 2017 V.
No. 7 pending the hearing and determination of the appeal herein
b) Stay of Execution of the Orders of the Fast Track: Commercial Court
dated the 26t day of July, 2017 and 28% July, 2017 respectwely
pending hearing and determination of the appeal hereln

21. I shall first of all deal with the prayer for Stay of Proceedlngs

J udgment was refused It follows that there were no proceedings in the High

Court to stay In the circumstances, the prayer for a Stay of Proceedings in the
Court below is hereby discountenanced.

23. The second, and most relevant issue here was the application for Stay of
Execution of the Orders of the Fast Track Commercial Court dated 26t day of
July, 2017 and 28 day of July respectively.
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24. The Applicant by a Notice of Motion dated 31t July, 2017 applied to the
Court below for amongst others, Stay of Execution of the Orders of the said
Court dated the 26t day of July, 2017 and 28t day of July, 2017 respectively.
This application was refused by Wright J. on the 29t day of September, 2017
on the main ground that the Applicant had not shown special circumstances.
I have not considered the prayer in the Court below to set aside the Orders of
that Court dated 24th day of July, 2017 simply because if the Applicant was
dissatisfied with those Orders, he should have appealed to the Court of
Appeal instead of applying to a Court of concurrent J umsd1ct10n The learned

Judge in the Court below, with respect, should not have entertamed that

aspect of the apphcatlon as she clearly d1d ot have the Jurlsdlctlon to do so.

stated m Paragraph 59 /3/7 of the English Supreme Court Practice, 1999:

“The C urt of Appeal has inherent Jurisdiction to strike out a notice of
appeal where -,-fhe appeal is plainly incompetent or where the appeal is
frivolous, vexatious, or an abuse of the process of the Court — BURGESS V.
STRAFFORD HOTEL LIMITED (1990) 3 All E.R. 222, (Court of Appeal). An

appeal can be struck out, in the exercise of that Jurisdiction, if there is no

possibility that the grounds are capable of argument (Emphasis

mine.) ”
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58. Tt should be added that in the BURGESS CASE, the Court of Appeal
observed that the Jurisdiction to make Orders striking out Notices of Appeal
is one that was just as capable of abuse as the power to put in hopeless

Notices of Appeal... “The power to strike out should be confined to

clear and obvious cases” (Emphasis mine)

29. The foregoing are the tests to be applied in an application to strike out an
appeal on the ground of abuse of process | 2

30. In applying the above tests to the instant case, I m:ﬁst first of all remind
myself that I need not consider the merits of the appeal As 1 stated in the

case of FEMI HEBRON AND WHITE LION COMPANY LTD & BAMI BAKER
on the 27th September, 2017, “

mandatory in respect of appeals made in the same proceedings at the same

tr1a1 or heanng Where however Orders are made in an action, but not at the

Apphcant acted properly in filing two different notices of appeal, without
prejudice to the Merits thereof. In the instant case, though the matter was the
same, separate hearings were held before two different Judges.

32. Counsel for the Respondent further submitted that the Applicant has not

shown Special Circumstances
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33. In the FEMI HEBRON & ORS. Vs. WHITE LION COMPANY LTD &
Anor. (ubi supra)matter and the case of FATME MOURTADA V- FADEL
ABASS MOURTADA & DAYOUB TRADING (SL) LTD MISC. APP 13/17
delivered on the 26t October, 2017 (Court of Appeal), I reviewed the various
authorities on Stay of Execution of Judgment and concluded by opining that

“my research has revealed that whilst most of our de01s1ons on applications
for Stay of Execution mention special circumstances, most if not all have not
clearly established the boundaries thereof. Whilst I agree that the category of
special circumstances are not closed, it is my view that there: must be a
general standard, a benchmark in determining what it is.” In paragraph 5 of
the FATME MOURTADA V- FADEL ABASS MOURTADA case I 1dent1ﬁed
: ”ot consrdered could lead to

that general standard as “circumstanc

injustice.”

34. Aside from the need to prove Spe 'al‘Clrcumstances the Applicant must

o July, 2¢
1 >,_:___ ssive Orders dated 26t and 28t July, 2017 were made... it

would be inequitable and against public interest in the
administration of Justice ...for the said Orders to stand.

b) That enforcement of the Judgment dated the 20t July, 2017 and
subsequent Orders would destroy the subject-matter of the appeal
thereby rendering any Order of this Court nugatory.
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¢) That enforcement of the said Orders would paralyse the operations of
the Applicant’s business.
It is my view that the issues raised by the Applicant, in the affidavit in
support amount to special circumstances. Public interest dictates that
when, questions of law and procedure are raised in any proceedings
the Court is bound to take note of them as circumstances “beyond the
ordinary” in that their determination in a highelj_CO'Urt would lay to
rest all questions relating thereto in the presentﬁ‘a‘nd other matters. In
this sense, public interest is synonymous 3 with the interest of Justice.

36. As I mentioned earlier, there are no clear hnnts as to what the Judge in

the exercise of his discretion would gard as Spec1al Clrcumstances It

mmdful of the fact that if the appeal fails, the Respondent must be paid
without delay. This can be achieved by ensuring that the Applicant is
prevented from depleting its assets in the meantime.

39. For this reason, I order as follows:
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1. Stay of Execution of the Orders of the High Court dated the 20th
day of July, 2017 and 28th day of July, 2017 respectively is hereby
granted subject to the Applicant paying the sum of
US$150,000.00 into the Judiciary Sub-Treasury on or before 30t
March, 2018 pending the hearing and determination of the
Appeal o

2. That the Appeal be speedily heard

3. There shall be liberty to apply

4. Costs in the cause
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