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V. APP47/13

IN THE COURT OF APPEAL OF SIERRA LEONE

CIVIL DIVISION

MICHAEL KENNETH ONDAAN - PLAINTIFF/RESPONDENT
1* Cockerill North

off Wilkinson Road

Freetown

AND

LAP GREEN N LIMITED - DEFENDANT/APPLICANT

(Trading as Ambitel/Green Network)
1A Cockerill North

Wilkinson Road

Freetown

/
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RULING DELIVERED THIS </ DAY OF

HON. MR. JUSTICE E. E. ROBERTS, JSC.

The Applicant herein Lap GreenN Ltd is the Defendant in the action in the Court
below in which the Respondent herein Michael Kenneth Ondaan is Plaintiff.

A very brief background to this application is that the Defendant/Applicant
entered into a Share Purchase Agreement with the Plaintiff/Respondent on the
3 December, 2007 in which provision was made among other things for payment
of the purchase price by two instalments. The parties also agreed as to the
Manner of transfer of funds in respect of the said Share Purchase Agreement. The

Defe"daNt/Applicant contends that the full purchase price was paid in compliance
With the said agreement. This was disputed by the Plaintiff/Respondent who by
0riginating Notice of Motion dated 22" March, 2013 effectively invoked the

arbitration clause contained in the Share purchase Agreement and prayed for the
“deliberate on the matter of

*pointment of an Arbitrator by the High Court to . =
This application was

Ispute arising from the share purchase agreement.” .
Pposed by the Defendant/Applicant herein and after arguments the High Court
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by S decision dated 21% June, 2013 granted the application by appointing an

prbitrator:

The pefendant/Applicant being dissatisfied with the decision of the High Court
4 21% June, 2013 proceeded to appeal against it by filing a Notice of Appeal
gt July, 2013. The Reliefs sought in the Notice of Appeal included a) that
sion of the High Court dated 21* June 2013 be quashed b) a declaration
bitration clause clearly and concisely stated that arbitration should take
neva in accordance with Swiss Arbitration Rules ¢) injunction and d)

date
dated 2
the DeCi
that the ar
place in Ge
costs.
nwhile the appointed Arbitrator commenced and carried on with Arbitration
proceedings and at its conclusion made an Award dated 14* April, 2014. The
pefendant/Applicant then filed the present Notice of Motion dated 20" May,
2014 praying for the following orders:

1. That this Application be heard by this Honourable Court notwithstanding 2
(two) clear days have not been given.

2 That this Honourable Court do grant a stay of execution of the Arbitration
Award dated 14% April, 2014, in this action herein pending the hearing and
determination of this Application.

3. That the Judgment dated 21% day of June, 2013 and all subsequent
proceedings be set aside on the grounds that the Defendant/Applicant had
fulfilled its obligation under the Share purchase Agreement in this matter.

4. Alternatively that this Honourable Court do grant an order that the
Arbitration Proceedings between the Plaintiff/Respondent and the
Defendant/Applicant be held in Switzerland on the grounds that
Switzerland is the appropriate forum for the determination of the issues in

dispute in the Share Purchase Agreement
5. Any further or consequential orders that t
fitin the circumstances.
6. That the cost of this application be bo
efendant/Applicant filed an affidavit of
May, 2014 as well as the supplemental
0" June, 2014.

Mea

his Honourable Court may deem

rne by the Plaintiff/Respondent.

|

:Support of the said Motion the D
d?’ Abufaress sworn to on the P>

affidavit of Africanus Sorie Sesay sworn to on the 2
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n 0pPOSINg the application the Plaintiff/Respondent filed an affidavit sworn O
by emanuel Ekundayo Shears-Moses on the 25" June 2014.

At the hearing of this application Counsel for the Respondent raised an
objection which was contained in the affidavit in opposition by Emmanuel
gkundayo Shears-Moses. Counsel’s objection is that this court cannot by this

cation set aside the judgment of the High Court dated 21* June 2013 and
s the stay of

(O
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all subsequent proceedings. Counsel also submitted that as regard

execution prayed for such an application ought first to have been made in the
Court below and it is only when it is refused that a similar application can be

made in this Court.

Counsel for the Defendant/Applicant in response submitted that Rule 28 of the
Court of Appeal Rules granted concurrent jurisdiction to both the High Court
and the Court of Appeal. Counsel submitted that Rule 31 gives power to the
Court of Appeal in unique situation, such as the present, where the applicant
had consistently raised the issue of the jurisdiction of the court below. Counsel
added that Rule 64 was a direction not a command and it therefore gives a
flexibility to decide whether the Court below or this Court should be

approached.

He relied on the decision of the Court in Rub Sayie SL Ltd -V- FIB (SL) Ltd
delivered on 16" October 2012 where the Court of Appeal allowed an
application for stay notwithstanding that such an application had not first been

made in the Court below.

In dealing with the objections raised | find Rules 28, 31 and 64 of the Court of
Appeal Rules, 1985 to be very instructive and | therefore reproduce them as
follows:

rate as a stay of execution of proceedings

under the judgment or decision appealed from except so far as the
Court below or the Court may order, and no intermediate act or
proceeding shall be invalidated, except so far as the Court below or

the Court may direct.

Rule 28: ap appeal shall not ope

e make any order necessary for

R :
Yle31: The court may from time to tim
in the appeal and may

determining the real question in controversy
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appeal, and may make any int

: erim order or grant any injunction
which the Court below js autho

rized to make or grant and may direct
any necessary enquires or accounts to be made or token and

generally shall have as full jurisdiction over the whole proceedings as
if the proceedings had been instituted and prosecuted in the Court as
a Court of first instance, and may rehear the whole case, or may

remit it to the Court below to be reheard, or to be otherwise dealt
with as the Court may direct.

Rule 64: Except where otherwise provided in these rules or by any other
enactment, where any application may be made either to the Court
below or to the Court, it shall be made in the first instance to the
Court below, but if the Court below refuses the application, the
applicant shall be entitle to have the application determined by the
Court.

From the provisions of Rule 28 above it is clear that an appeal against a
decision of the High Court does not operate as a stay of that decision unless
that Court (the High Court) or the Court of Appeal grants such a stay. Rule 64
(which in my view is mandatory) requires that where (as in Rule 28) an
application may be made either in the High Court or the Court of Appeal then
that application ought to be made first in the High Court and only upon refusal
can it be made in the Court of Appeal. In the instant case the second order
sought in the Motion herein i.e. the order for stay of efecut.ion, ?ught to have
been made in the High Court and can only be entertained in this (.:ou.rt when
such an application is refused by the High Court. Indeed the apphcatn;n was
for stay of execution of the Arbitration Award made by :n ;«rf |trdato:
appointed by the High Court by an order against which the Defendan
[Applicant is appealing.

of execution cannot be

It ; _ lication for stay
tis my view therefore that the app before us that such an

. ' e
®Ntertained in this court as there is 4= ewdr:r;d refused
3pplication had first been made in the hligh CoL
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counsel for the Defendant/Applicant referred to th
(sL) Ltd (above). | can authoritatively say that th
gistinguishable from the instant case as | was a

delivered that decision. In that case the Appellant without first applying for
stay in the High Court proceeded to apply to the Court of Appeal for leave to
adduce fresh evidence as well as 3 stay of execution of the decision of the High
Court. The Respondent raised the objection that the Court of Appeal cannot
entertain that application as an application ought to have been made first in
the High Court and refused before coming to the Court of Appeal.

e case of Rub Sayie SL-v-FIB
e situation there is clearly
member of the panel that

In our decision we considered the argument that the application was not only
for stay of execution but also for leave to adduce fresh evidence and we
concluded that “[H]aving stated that the non-compliance is clearly not willful
or meant to frustrate the ends of justice, it is our view that it would be in the
interest of justice that the non-compliance be waived so that the application
can be proceeded with.”

In the instant case the only other substantive orders sought (apart from the
stay) were for the setting aside of the judgment dated 21% June, 2013 and
ordering that the arbitration be held in Switzerland. | am afraid this is not the
appropriate manner or forum to obtain such orders.

In the first instance | find the prayer for setting aside the decision of the High
Court by this motion rather strange if not unfortunate. Anc.i to mak.e‘short
shrift of this prayer | shall state that this Court cannot set .aS|de a decision ?f
the High Court on an interlocutory application to this Courtin the manner as in
the present proceedings when in fact such a prayer is one_of the reliefs préyed
for in the substantive appeal filed. Indeed the appro?rlate prc?cedure |s. to
3Ppeal against the decision of the Court below and | believe that is the subject
Matter of the Notice of Appeal filed herein.

rbitration be held in Switzerland |
25 of the Laws of Sierra Leone
d this power extends to

As regards the prayer for ordering that the 3
Note that section 12 Of the Arbitration Act 2P
*Mpowers the High Court to set aside an award an
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tuations where the award has been “..improperly procured.” But perhaps

pven more pertinent in the present case is that it was a decision of the High

court tO appc?lnt a local arbitrator and any dissatisfaction with that decision is
slready 3 subject matter of the Appeal filed.

Having perused Rule 31 of the Court of Appeal Rules, | do not find it necessary

1o invoke same nor do | find it helpful or relevant in the Defendant/Applicant’s
case Or circumstances.

In the light of the above | cannot find any reason why | could entertain the
present application. The Defendant/Applicant has the option of vigorously
pursuing the appeal, an option that does not seem to particularly interest
them.

In the result the objections raised by Counsel for the Plaintiff/Respondent are
upheld. The Notice of Motion dated 20" May, 2014 is accordingly dismissed.

The Cost hereof assessed at Le8million shall be borne by the
Defendant/Applicant.
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Hon. Mr. Justice E. E. Roberts, JSC




