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RULING DELIVERED ONTHE 29" DAY OF MAY, 2019
SENGU KOROMA JSC
1. This is an application by way of Notice of Motion dated the 28™ day of
February. 2019 filed for an on behalf of the Appel lant/Applicant herein
(hereinafter referred to as the “Applicant”) praying for the following
orders:

1) That this Honourable Court grants an interim Stay of Execution of the
Judgment dated the 24" day of January. 2019 and the Ruling dated the

,,,,,,,

15" February. 2019 respectively and all subsequent proceedings
pending the hearing and determination of this appticahon
2) That leave be granted for the Notice of Appeat§dated the.

Propose" Amended

Execution of the Judgment dated tF
dated the 18% February _2019 ‘

rable Court may deem fit and just.
e costs in the cause.

2. Atthehearing
toonthe 28" Fi
The Appllc._ '

ing on the 13" day of March. 2019. At the
Counsel for the Respondent raised a
nthe ground that the Application violates Rule 64

;?;Ees Public No 29 of 1985. He argued that in

4. Brlma"ngorna Esq. referred to a plethora of cases in support of his

objection | -viz. AFRICANA TOKEY VILLAGE -V- JOHN OBEY
DEVELOPMENT CO (MIS.APP2/94) C.A (unreported). ADAMA
MANSARAY- V- IBRAHIM MANSARAY(CIV.APP.37/84) (Unreported).
FIRETEX INTERNATIONAL V-SIERRA LEONE EXTERNAL
TELECOMMUNICATION(MIS.APP.19/2002)(Unreported) . and REV.

ARCHBALD COLE -V- ABUBLACK & ORS.

5. Emmanuel T. Koroma Esq. Counsel for the Applicant in his response
argued that his learned friend had misconstrued his application. The



substance of his application was for leave to amend the Notice of Appeal.
The prayer for a stay only comes into play when the leave to amend has
been granted. He submitted that it would be an exercise in futility if an
amendment is granted but the Judgment had already been executed.

6. Emmanuel T. Koroma Esq. further submitted that Rule 64 of the Court of
Appeal Rules, 1985 is not applicable here in that an application for leave to
amend Notice and Grounds of Appeal should not be made to the High
Court.

7. He submitted that Rule 31 of the Court of Appeal Rules, 1985'gives wide
powers to the Court of Appealto grant leavetoam nd.

hat his app lcatlon
ther thatfor leave to
it an interim stay of

imour C | s wherein in argumgaprellmmaryobjectlon onapomt
ounse ;pbothsi‘dfé '

1M Int Q%tant case, the objectionis based on non-compliance with Rule 64
,jl}g"t of Appeal Rules 1985 simpliciter. All the other submissions
made by Cq.unsel areirrelevant at this point and | shall accordingly ignore

them.

12. Emmanuel T. Koroma Esq. argued that the substance of his application
was for leave to amend the Notice of Appeal dated 31*' January. 2019 and
that the application for a stay was just secondary. He however submitted
that it would be an exercise in futility if the leave is granted but there is no
stay of execution of the Judgment appealed against. This was
contradictory. Counsel was arguing in one breath that his Application was
mainly for leave to amend but in another breath, he argued that it would



be fruitless to be granted leave when the Judgment would have been
executed.

13. To my mind, Counsel for the Applicant made two distinct prayers which
required separate conditions to be fulfilled. In other words, the
Application for leave must be treated independent of the application fora
stay. As the Applicant has not argued his application for leave to amend
(though he made reference to the powers of this Court under Rule 31). |
shall not make any determination on it at this stage.

14.0n the objection made regarding non-complianc
start by stating that provision in extensio:-

Rule 64, | shall

15. Rule 64 provides that:”" Except otherwise ‘pxrovided__m these ;ules or by
any other enactment, where an Applicatié’;r;; may ‘

theJurisdlchonofboththe Court of Appeal
". This dictum found support m the

'ﬁ&”e%plicallon must be made in the first instance to the Court
ut if it l?refused the Apphcatlon to the Court of Appeal is not an

18. In other to determine whether the Applicant had made an application to
the High Court for a stay. | perused the affidavit in support and the only
information | gleaned in that regard was in paragraph 34 thereof. In the
said paragraph deponent averred that “That | am further informed by my
erstwhile Solicitor that my application for a stay was never considered
despite it has been filed and served before the application for writ of
possession” My comment on this is that no mention is made of refusal
which is the operative word in this context. In fact no application was
apparently moved. It has always been my view that Counsel must be



vigilant in prosecuting their matters. To abandon procedural
requirements and seek solace in a higher court just because your
Application has not been listed for hearing in a lower court is not my
understanding of professional diligence.

19. In conclusion, as no application for stay of Execution in the High Court of
the Judgment dated 24" February. 2019 and Ruling dated 15" February.
2019 had been made and refused. this Court is bereft of Jurisdiction to
hear that part of the Application herein.

20.Inthe circumstance, | order as follows:-

1) The preliminary objection is upheld. This C
that part of the Application herein relatin
Judgment and Ruling of the High C@‘"
15" February. 2019 respectively

2) That the Applicant is at libertyt

e other prayers in
the said Application herein. *



