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INTHLE COURT OF APPEAL OF SIERRA LEONE -MISC APP°18/2019

BETWEEN:
COMMERCE & MORTGAGE BANK (SL) PL.C
BJGNES OF C/OYADA WILLIAMS & ASSOCIATE) - PLAINTIFF

AND
DR.J.AJJACKSON-COLL
(A. SHERIFF OF TEJAN-COLE, YILLAH AND BANGURA) DEFENDANT

Coram:

Hon. Justice M.ID Kamara JA Presiding
Hon. Justice J. B Alicu JA

Hon. Jusiice S A Bah JA
Ruling Delivered 9 June, 2020

The application dated 30" October, 2019 is for an enlargement of time within which to appeal against

the ruling of Justice M.M. Samba-]JA dated 16" April, 2019.

The apphicaton is supported by allidavit and supplemental allidavit of Mr. Abdul Malik Koroma
deposed o on the 30" October, 2019 and 18" day of November, 2019 respeclively.

Respondent/Applicant contends that the miling of Hon. Justice M.M. Samba was Iinal and not an
interlocutory order, as such, they made their application to this court as they had no obhgation o go
to the court ol hrst instance.

Furthermore, respondent/appheant contends that they have good grounds ol appeal against the court
order dated 16" April, 2019. A copy of their proposed notice and grounds ol Appeal is hereby
exhibited and marked Fx AMKS. In sum, the respondent/applicant does not contest her
debtediess 1o the plamtfifrespondent herein, but vehemently challenge the quantum ol moncey
clamed by the plamtill/respondent herein.

Respondent/apphicant contends that their request for enfargement of time (o appeal 1s 1n good time
due 1o the nature of the application- which was ex-parte, and the outcome came to their knowledge
al the ime of excention e, 1" Ociober, 2019,

By virtue ol order 43 r3 (2) of the High Court Rules, 2007, possession relating to mortgage property
—areexcetied withoutservice of the orderon the occupants. As such; boththe vecunants and counsel
lor the respondent/applicant hevein only became aware of the existence of the Hon. Justice M. M.
Samba’s order on the 16" April, 2619 alter exceution (i.c. 1 October, 2019) as they were not served

copies ol the judgement/ruling before then.
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That to grant culagemnent ol Ume  appeal is a discreton ol this court to be exercised based on
principles. Counsel canvassed that it would serve the best interest of justice and fairness if this

applications 1s granted.

In response, B. Jones, counsel lor the p]alnu[l/zupondun heremn says he 1s opposed (o the

Trrmgplication for the following reasons:

L. That this application does not fall within what is presaibed in R 1 (0) ol the Court ol Appeal
Rules, that the application is brought alter six months has clapsed. That Hon. Justice Joko
Smart had held a similar provision in the Supreme Court rules in an unreported matter:
Sesay and others vs Kamara and others misc. App6/96 delivered on the 30" September, 1999
that the provision is mandatory. That the applicants herein could have applied within a
maximum ol once monthg; that they had up to the 17" August, 2019 to have hled ticir
application [or enlargement ol tme.

2. That the respondent / applicant has not given good and substantial reason for the delay.

3. On the issuc of good grounds ol appeal, that the issuc raised in the appeal are issucs they

could have argued in the court below.

Thac they could have applied to set it aside and argue why, That the applicant is only trying to deprive
the plainuff/respondent to possess the mortgaged property-which in his submission is an exercise ol
their legal right. The Court was referred o 512 of the Home Mortgage Finance Act, Act No.4 of
2004. Furthermore, he refers to s 13(2) of the same Act, saying that, the right to sell is different [rom
the night to posscss.

Counsel B. Jones assured the court that they are nol contemplating on the sale of the morigaged
property. And he made an undertaking that the mortgaged property will not be sold unl alter (he
determimation ol this appeal.

Inreply. AL Shenll says that the court of Appeal has always granted enlargement ol ume to appeal if
there are good and sullicient reasons lor the delay and he referred the court (o exhibit AM.K. 5
rerferating the chronology of the events [rom the date of the ruling in the ex-parte application 16
October 2019 (o date of perfecting on the 2™ July, 2019 and exccution on the 14" October 2019 (the

clfective date o when the order came 1o their allention)

In light ol the narrative and authorities submitted by the respondent/appheant’s counsel, in the
matter, Mabinty Timbo & Wuarroh Tunbol17/2015 SLLCA 17 (10 September, 2015) where time was
enlarged within which (o file an appeal against a judgement of 29" July, 2015 on 1" September, 2015
such time to run out on 30" January, 2016 R. A Fynn-JA had this to say “T'hat there can be no talor-
made, template ol what would constitute special circumstances that cvery sct ol facts must be
cvaluated separately and a decision reached as to whether in fact they would constitute good and

The above reasoning was derived from the arguments advaneed by Hon. Justice Gelaga King JA in
the case of Alricana Tokeh Village Limited vs John Obey, Halsbury’s Laws ol Fngland 3 Edition
vol.16 a3t Hon. Justice John Muria JA in an unreported case: Desmond Luke vs Bank of Sierra

Leone Misc. App 22/2004.
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Similarly, in the matter nl'(‘)n_\-’l‘]‘rll\f]'ii Itorhla, Gillsert Nwachnkwo of themselves and as represenung
the chiels and people of

Avokwn Theku Appellants

AND

Richard Okowordu Tobias Nwubant (for themsclves and as representing the chiels and people of
Ioruete Ibeku) respondents.

In this matter the delay was occasioned by counsel being caught in the booby diflicult points of
procedure, they held that the delay which derived from those dilliculties, cannot be visited on the

apphcants.

In the same vem 1 hold that the applicants” application herein is in good tme, as it came to their
knowledge only at the time of execution, it being an ex-parte application for which the ruling was
delivered on the 16" April, 2019, the court order perlected on the 2™ July, 2019 and saune exceuted

on the 14" October, 2019. The delay in the perfection and service of the order cannot be visited on

the apphecants herein.

And the applicaion lor the enlargement of time is dated 30" October, 2019, filed on the same day.

Furthermore, 1 hold the view that 1t raises a serious question as to when does time begin to run in
an mier-party’s application when mordinate delay oceurs i perlecting and serving same. Is it on the
date ol the judgement or worse stll immediately alter perlection and service of the order? Whilst in
the case ol ex-parte applications, could it be said that time strictly begins Lo run nnmediately the
order is granted or perlected and brought to the absent party’s attention? This is one such case, the
latter scems plausible. This Honourable Court do hold that this application was made in good time
i consequence whercol I hereby grant an enlargement of time 1o appeal the ruling of Hon. Justice
M.M. Samba JA dated 16" Apsil, 2019, such tme (o run oul within two weeks after the delivery ol
this ruling.

The Plamtifl/Respondent who has undertaken not 1o sell is hereby restrained from oflering for

sale/sellimg the possessed mortgage property until alter the determination of this appeal.

Cost occasioned by tus applcaton shall be cost in the cause.
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Hon, Justice M.ID Kamara JA r,aj
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Fon, Justice J. I3 Alicu JA q ........... . I [ agree

I agree
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That to grant enlugeinent of Gme o appeal is a diséretion of this court to be exercised based on
principles. Counsel canvassed that it would serve the best interest of justice and fairness il this

applications 1s granted.
In response, B. Jones, counsel lor the plamull/respondent herein says he s opposcd (o the
apphcation for the following reasons: gt

1. Thatthis application docs notfall within whal is prescribed in R 11(0) ol the Court ol Appeal

Rules, that the application is brought alter six months has clapsed. That Hon. Justice Joko
Smart had held a similar provision in the Supreme Court rules m an unreported maller:
Sesay and others vs Kamara and others misc. App6/96 delivered on the 30" September, 1999
that the provision 1s mandatory. "That the applicants Licicin conld have applied within
maximum of one monthg that they had up to the 17" August, 2019 to have filed their

application for enlargement of time.
That the respondent / applicant has not given good and substantal reason [or the delay.
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Iructe Ibeku) respondents.
In this mader the delay was occasioned by counsel being caught in the booby diflicult points of
procedure, they held that the delay which derived from those dilheulies, cannot be visited on the

applicants.

I the same vein 1 hold that the applicants’ application herein is in good time, as it came (o their
knowledge only at the time of execution, it being an ex-parte application [or which the ruling was
dehvered on the 16" April, 2019, the court order perlected on the 2° July, 2019 and same exceuted

on the 14" October, 2019. The delay in the perfection and serviee of the order cannol be visited on

the applicants herein.
And ihe apphcation [or the enlargement of time is dated 30" October, 2019, liled on the same day.
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Farthermore, 1 hold the view that it raiscs a serious question as (o w
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an nter-party’s application when imordinate delay oceurs in perfecting and serving same.
date ol the judgement or worse stil) mmediately alier perlection and service of the order? Whilst in
the case of ex=-parte applications, could it be said that time strictly beging to run immediately the
order is granted or perlected and brought 1o the absen party’s attention? This is one such case, the
Latter seems plausible. This Honourable Court do hold that this application was made in good time
i consequence whercol I hereby grant an enlargement of time 1o apneal the rulmg ol Hon. Justice

ML Samba JA dated 16" April,

this ruling.

2019, such time 10 run out within two weeks alier the dehvery ol

The PlamuflZRespondent who has undertaken not (o sell is hereby - restrained from ollering lor
sale/selling the possessed morigage property fimnl alter the determination ol this appeal.
]

Cost oceastoned by this application shall be cost in the canse,

Ton. Jusiice MDD Kinnara JA L.
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