IN THE HIGH CO:— glERRA LEONE
COMMERCIAL AND ADMIRALTY DIVISION
FAST TRACK COMMERCIAL COURT
Case No: MISC.APP 485/14 fifm
THE MATTER BETWEEN: | |
ROKEL COMMERCIAL BANK D LTD | | _PLAINTIFF
- il it
BMC COYANDA-PARKES
APA GROUP ~
AFRICANUS PARKES m -DEFENDANTS

YADA WILLIAMS & ASSOCIATES -COUNSEL FOR THE PLAINTIFF

JENKINS-JOHNSTON & CO -COUNSEL FOR THE DEFENDANT

JUDGEMENT DELIVERED ON THE 17TH OCTOBER, 2016




1) The Plaintiff filed an Originating Summons against the 1st, 2nd and grd
Defendants herein praying for the following Orders:-

1. That the Mc;rtgagor/Defendants/ Borrowers do immediately

pay all monies due and owing the Mortgagee/Plaintiff under a

Mortgage Deed dated 227 August, 2014 and duly registered as No.

149/2014 in Volume 91 at Page 5 of the Record Book of Mortgages

I utstandmg sum W40 the Plaintiff.

. 3i| That :m the event Order 2 be granted delivery up of possession

| to the Plamtlff of the mortgaged property.

h, 4. | Any further Order(s)/reliefs(s) that this Honorable Court may
deem fit and just.

5. That the costs of and incidental to the Application herein be

provided for, the same to be borne by the Defendants.
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2) The Summons was supported by the Affidavit of Lemuel B. Cole sworn to
on the 19t day of November, 2015 together with the exhibits attached
thereto. a

3) An appearance was entered for and on behalf of the 37 Defendant,
Africanus Parkes on the 31 day of February, 2015, an Order for substituted

service was granted for service on the 15t and 2nd Defendants I

Associates, the 1t and 2rd Defendants were served th ‘ 'rlgmatmg

Summons by publication of same in the Awoko?Newspaper on Tuesday

10 and Wednesday, 11th March, 2016 res ectlvely

5) By an Affidavit sworn to by one Hamld--Bangura Sohc1tors clerk in the

Firm of Yada Williams & Associates, a search of the Cause Book in the High

had been entered by or on behalf of t _‘E‘Defendant herein. This Affidavit, I

must say is tardy. It does not state whlch of the Defendants as he referred

to them in the smgular HOWever for the sake of progress, I will assume

that the Depon

7)! A tho ough perusal of the file however revealed that an appearance had

been entered 1nt0 on behalf of the 15t Defendant by the Firm of Jenkins-

'v::;z:“

8) An Affidavit in Opposition sworn to by Festus Robin-Taylor, an Attorney
for the 1t Defendant had been filed.

AFFIDAVITS

9) Affidavit in Support
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1) That on the application of the 2nd Defendant, APA Group, the Plaintiff
granted it banking facilities and in consideration of the said grants, the 15t
Defendant deposited the title deeds to his property at 143A Wilkinson
Road, Freetown thereby creating an equitable mortgage thereon. A copy of
the said equitable mortgage deed was exhibited and marked “A”.

2) That the 274 Defendant utilized the facilities granted but has defaulted in

making repayment. Ll

3) That the 15t Defendant had since conveyed the moriéaged prope V
3rd Defendant by virtue of a Deed of Gift dated 20~t‘§‘ ‘day of Febfﬁ ry: 2013.
A copy of the said Deed of Gift was exhibited and rrj;erked “B”.

4) That the Defendants were in possession bf the mortga?ge_gl property and the

ond Defendant was in default’ of repa _:;:éntk of the sum of Le

469,600,941.09 comprising of prmc1pa1 and ‘interest accrued thereon

10) Affidavit in ODDOSltlon

1) That he had been 1nf0rmed and verlly believe that the 15t Defendant

never dep051ted hlS T1t1e Deeds with the Plaintiff as collateral for any
banklng fa_ghhes granted to the 2n¢ Defendant.

-2:;);::_'%1“h_at the ;St:..De‘feﬁdant was and had never been a part of the 2nd

Defe glzantﬁiénd that the purported mortgage dated the 2274 August,

14" was entered into whilst the 1t Defendant was out of the

3) That the 15t Defendant never executed a Deed of Gift in favour of the
3rd Defendant and the purported document is the subject of ongoing
action in the High Court.

11) Affidavit in Reply
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1) That following an application in the High Court of Sierra Leone, an
Order was grantedaon the 215t of January, 2014 giving leave to the
Plaintiff to register out of time the equitable mortgage between the
Plaintiff and the Defendants deemed to take effect on the 24t
January, 2011. A copy of the said Order was exhibited and marked
“C7

2) That in error, Exhibit “A” was photocopied and exhlblted by the

Clerks of the Plaintiffs Solicitors without attachlng all the

documents registered. A certified true copy of EXhlblt «B obtained

exhibited and marked “D”.

3) That the Statement of Accounts of ’E'h:e,éwf%‘;i Dgfehdant was exhibited

and marked “F”.

i

the Affidavit in Supportzand that i in reply

13) I shall, for further clanficatlon of the issues in this matter refer to the

following aff_id_a}{;t

2) That Exhibit “D” attached to the Affidavit of Mohamed Adam Timbo
purportedly signed by the 15t Defendant described the property to be

mortgaged as 220 Wilkinson Road and not 143A Wilkinson Road.
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3) That the agreement to loan dated 8t May, 2008 also attached to
Exhibit “D” was a(}dressed and signed by Conrad Coyanda-Parkes
and not the 1t Defendant.

4) That the Memorandum of deposit of deeds was drawn up by the
Plaintiff and purportedly executed between the 15t Defendant and the
Plaintiff was neither signed nor dated by any of the parties. The
schedule attached to the Memorandum aforesaid is also unsigned

and undated.

5) That in light of the premises, an equltable mortgage ‘was not

lists, I have con51dered the followmg 1ssues to be in dispute.
a) Whether there 1s a valid equltable mortgage between the Plaintiff

and the 15t Defendant and

'-: 1. It is agreed between the Plaintiff and the 34 Defendant that

the 27 Defendant owed the Plaintiff the sum of Le
460,600,914.09 under a Deed of Mortgage dated 221 August,

2014.
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2. The 3" Defendant admitted that he was aware that the 1st
Defendant deposited his property as security for the loan given
to the 2nd Defaendant.

I will note here that of all these admissions were contained in

the affidavit of Len Gordon-Harris Jnr, a Solicitor sworn to on

the 8t January, 2015. To my mind, a Solicitor should not

return to this matter later in the J udgment_.v

SUBMISSIONS OF COUNSEL
PLAINTIFFE il
15) Mr. Osman Jalloh, Counsel for thePIamtlff retiegl; on three affidavits the

contents of which I have listed ee;lier on 1nthlsJ ndgment. Mr. Jalloh in
particular contended that thereéitétedz an :e'c:111'itable mortgage between the
Plaintiff and the 1+ néfendant Exhibit ‘" attached to the Affidavit of
Lemuel Cole sworn to on 'the 9th Novernber 2014. By the Exhibit “B”

attached to] Lemuel Coles Afﬁdawt is a Deed of Gift by which the 1st

Defendants 1nterest 1r1 ‘the mortgaged property passed on to the 3vd

Defendant In sum the case of the Plaintiff is that it granted banking

| facﬂltle ‘ the ?_nd Defendant and the 1%t Defendant put up his property at

% _kmsonkRoad Freetown as collateral security. He submitted that by
Exhiblt;‘:,‘xA” attached to the affidavit sworn to on the 19th January, 2016, the

15t Defendant was a shareholder of the 274 Defendant thereby making him

an integral part of the arrangements with the Plaintiff.
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NOTICE OF INTENTION TO CROSS-EXAMINE FESTUS ROBIN-
TAYLOR ON HI§ AFFIDAVIT SWORN TO ON THE 24™
FEBRUARY, 2016

16) The Plaintiff filed a notice of intention to cross-examine the
Deponent . This application was granted and the said Deponent was

examined on the 8t December, 2015. In the cross-examination, the

Deponent denied living at No. 143 Wilkinson Ri;a?:_;Freetown (the

mortgaged property) and had never re51ded there_ H \

testified that he had known the 1st Defendant smce “he became a

human being” (his own words) and was fully aufalt with his business

affairs. The Deponent in response to a question about the

2010-2011. He clalmed Iack of knowledge of the Deed of Gift
allegedly made by the 1St Defendant to the 3'4 Defendant though it

was notarized and Slgned Mr. Taylor finally insisted that the

property at 143 Wllklnson Road belonged to the 15t Defendant.

the equltable mortgaged deed and a letter from the 1%t Defendant therein. He

on ‘the testimony of Festus Robin-Coker under cross-

examinatio  the 15t Defendant was within the jurisdiction of Sierra Leone during

the relevant périod of 2010-2011. Mr. Jalloh noted that the conveyance in respect

of 143 Wilkinson Road had been deposited with the bank.

18) Mr. Osman Jalloh finally at this stage referred the Court to

Order 37 of the High Court Rules 2007 and to Section 25 (2) of the
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Conveyance Act, 1881. He also cited the case of Union Trust Bank-v-
Mohamed Bah delivered on the 15t January, 2016.

19) Mr. Leon J enliins«J ohnston in reply referred to the affidavit of
Mr. Festus Robin-Taylor sworn to on the 28t December, 2014. He
also referred to a second affidavit sworn to by the said Festus Robin-

Taylor on the 24t F ebruary, 2015. Mr. Jenkins-J ohnston said that by

jurisdiction of Sierra Leone durlng the relevant perlod He referred
to the affidavit of Festus Robin-Taylor sworn to on the 24th February,
2015 and exhibits “FR1” and “FR2”—med1(:al reports of the 15t
Defendant in the USA attached thereto

the equltable mortgage hereln was not that of the 1t

Defendant
b) That the letter dated 17/12/2010 referred to property at 220
”“‘:__Wllklnson Road, Freetown and not 143 Wilkinson Road (the

......

subJect-matter of this action). The Deed of Conveyance for the

property which the Plaintiff is seeking to sell states the address

las 43A Wilkinson Road, Freetown.

¢) That the agreement to loan contained in the document dated
8th May, 2008 was not addressed to the 1st Defendant and the
signature thereon purporting to be that of the 15t Defendant
was blurred. Interestingly, the agreement to loan was dated
the 8t May, 2008 but the request for the loan was dated 17th

December, 2010.

9|JSK



d) As regards the Memorandum of Deposit, the Plaintiff stated
the address of the mortgaged property as 220 Wilkinson Road,
Freetown and the said Memorandum was signed by both
parties. There had therefore not been any equitable mortgage
as the foundation for same had not been laid. Counsel referred
the Court to Atkins Encyclopedia on Forms Volume 28 at page
45 under the rubric “Description of Equitable Mortgages

e) That there was an action in the High Court between the 1%t
Defendant and the 3 Defendant 1n wh1ch the former is

seeking amongst other thmgs cancellat1on of any ‘document of

ownership in respect of property at 143 Wilkinson Road,

Counsel for the Plaintiff submltted that an equitable mortgage could
be created notWithstanding-:that no document was signed. He
eferred- {o the Affidavit of Len Gordon-Harris Jr sworn to on the gth
of J anuary, _2015 and submitted that the mortgaged property had
‘_been glfted‘ to the grd Defendant who had acknowledged the
ﬁé??mdebtedness of the ond Defendant to the Plaintiff. Mr. Gordon-

i Harrls Counsel for the 314 Defendant relied on his affidavit sworn to

the 8th January, 2015. The Affidavit was in essence supporting the

‘z:.s?i»

gifting of the mortgaged property to the 34 Defendant. More
importantly, that the 314 Defendant was desirous of repaying the loan

or alternatively that if the present application succeeded, he be
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granted reasonable amount of time to repay the debt and find

another accommodation for the occupants of the property.

@
21) Before proceeding further, I have a serious objection to a

Solicitor deposing to the contents of the affidavit in support filed by

Mr Gordon-Harris Jr. Paragraphs 3, 4, 5 and 7 thereof should not

by way of Deed of Gift dated o_t -February, 2013 " How could he
swear to that when the Vahdlty- ot the sald Deed of Gift was now the
subject of litigation in the ngh Court" Indeed Mr. Gordon-Harris in
his list of issues 111 dlspute posed the questlon whether the said Deed

of Gift dated t_he 20th February, 2013 confirmed that the 3t

Defendant was now the fee simple owner of the property in question
desplte same being adjudlcated in the High Court of Sierra Leone. It
2 is my adv1ce that Counsel must in future allow the relevant party to
,_;wear to matters of fact.

THE LAW AND ITS APPLICATION

.....

“;gééh22) There are two main but related issues for determination in this

matter.
1) Was an equitable mortgage created?

23) An equitable mortgage is a contract that operates as a
security.
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Whether a particular transaction gives rise to an equitable mortgage
must depend on thﬂe intention of the parties ascertained from what
they have done in the then existing circumstances. If the parties
intended to create an equitable mortgage, the proprietary interest in
the debtor’s property is conferred or undertaken in a binding
manner to be conferred on the creditor. Where, however, the subject

matter is precarious, this may be taken to be an 1nd1cat10n that a

security was not intended.

an equitable mortgage by the legal owner, the 1St Defendant herein of

his property at 143 Wllkmson Road Freetown to the Plaintiff herein

reglster an Equitable Mortgage between the Plaintiff as

Lender/Mortgagee, BMC Coyanda-Parkes as
Surety/Mortgagor dated 24th January, 2011 out of time. Leave
was granted by Margai J on the 215t January, 2014 and was
deemed to take effect on the 24t January, 2011. Contained in
the said Equitable Mortgage Deed were several
correspondences.
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a) Letter from Conrad Coyanda-Parkes Snr, Partner, APA
Group dated Fridaﬁy, December, 17th 2010. The address given was
220 Wilkinson Road, Freetown and part of the letter reads thus “I
am writing to instruct Rokel Commercial Bank to execute a legal
mortgage against my property at 220 Wilkinson Road as collateral
to secure overdraft facility in the sum of Le 250, 000,000 from the
Rokel Commercial Bank for use by our company, THE APA GROUP
(APA)....” The letter is purportedly signed by the 15t Defendant I

shall return to this issue of signature later on:

b) Letter from Rokel Commerc:lal Bénk (Sierra Leone)

of Le 250,000,000.00 to the 2“d..'Defendant As no evidence had
been provided to the contrary, I W111 assume that it was a reply to

the appl1cat10n for a loan made by the 15t Defendant on the 17th

c) The Memorandum of Deposit of Deeds

This document merely listed in its schedule the documents
deposited with the bank. It was a requirement that the “schedule
must be signed or witnessed.” Counsel for the Plaintiff argued that

there was no requirement that the Memorandum must be signed. I
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agree with him as a general principle. Where, however, it is
expressly required, failure to sign and witness it would not be view
@

favourably by any Court.

d)  Resolutions of the Board of APA Group at its meeting

held on the 17th December, 2010.

Here again the property to the mortgaged was, p operty of the 1st
Defendant situate at 220 Wilkinson Road. I observe here that the
signature of Conrad Coyanda-Parkes (the 15t Defendant) is different

from the signature on the letter dated 17t December 2010 for the

and Property Division, I W111 not comment on it but would only

observe that the signature on :1t purporting to be the signature of the
15t Defendantgis egain different from that on the letter dated 17th

Deeemﬁer,__ 2010 and the Resolution of even date.

CONCLUSION

26) Wlthout delving into the other issues raised which I consider are

| subor 1nete to the issue of whether there was an equitable mortgage,
I_Hold that the 15t Defendant did not create any equitable mortgage in
favour of the Plaintiff in respect of his property at 143 Wilkinson
Road. All the documents purportedly signed by the 15t Defendant
were highly suspicious and different signatures were used without

any evidence as to why this was so. The description of the property is
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also inconsistent which depicts total incompetence on the part of the
Plaintiff in taking seﬁcurity of properties mortgaged in consideration
of loans.

27). I note however that the 2nd Defendant has not contested the
existence of the loan and its quantum. Indeed, the 34 Defendant has
admitted that the loan was contracted for the use of the 2nd
Defendant. On this point, I hold the 2nd Defe;_ndapf liable to the
Plaintiff. it

this messy situation, I am mchned partlcularly taklng the contents
of Mr. Len Gordon-Harris Jr 1r__1t0 ‘CQI]SIdeI‘atIOIl, to hold him liable as

a Guarantor for the loan to th.é Plainti'ff Howevér to do that, I need

Defendant. I shall accordmgly gwe orders to that effect.

DECISION

"hevsecond and third Defendants are liable to the Plaintiff for

'i‘::.ﬁ;éthe sum of Le 469, 600, 941 .09 interest thereon at the rate of
5 percent per annum from the 1%t June, 2014 to date of

| ;Judgment

g, 'That the 34 Defendant herein is ordered to produce to this

| Court the statement of accounts of the 27 Defendant in
respect of this loan, the accounts of the 2nd Defendant during
the relevant period and list of signatories to the said loan
accounts within 7 days of the date of this Order.

3. That the Plaintiff do pay costs of Le 10,000,000.00 to the first
Defendant.
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4. That the 2n and 34 Defendants do pay costs to the Plaintiff to

be taxed if not agreed.

@

5. Matter adjourned to Tuesday, 25t October, 2016 at 1.00 pm

for the 3" Defendant to produce the required documents.
Vol i

I

|

L= g

Hon. Mr. Justice Sengu M. Koroma JA "
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