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RULING

The Application herein made exparte for and on behalf of HAJA NASARATU
JALLOH, the Petitioner/Applicant herein by notice of motion dated the 27t
September 2016, is for an order that this Court enlarges the time within which the
Petitioner/Applicant herein shall serve the Petition herein dated 18% July 2016 on
NAVO KAl KAI, NATIONAL ELECTORAL COMMISSION, THE NATIONAL
RETURNING OFFICER and THE KAILAHUN DISTRICT RETURNING OFFICER, the
Respondents herein or that in the alternative this court holds service of the said
Petition already effected on the Respondents as reqular and hereby extends time
within which the Respondents herein may file a reply to the said Petition.

The said Application is supported by the affidavit of HAJA NASARATU JALLOH
sworn to on the 27% September 2016, to which is annexed Exhibit ‘HNJ1’ being the
Petition herein dated the 18% day of July 2016, Exhibit "HNJ2 being a compliance
and notice of compliance, a receipt of presentation of Petition and recognizance as
security for costs, the same being documents showing compliance with Rule 14 of the
ELECTION PETITION RULES 2007 and Exhibit "HJN3’ being a medical report of MR.

ADEWALE SHOWERS dated the 30 August 2016, on an examination of him done
on the 23 July 2016.

On the 29 September 2016, this Court heard A. SHOWERS ESQ. of Counsel for the
Petitioner/Applicant exparte on the Application aforesaid and on the 13t October
2016 ruled on the issue of whether or not the said Application is one which can
propetly be made exparte. This Court was of the view that the ELECTION PETITION
RULES 2007 in its entirety does not make any provision for such Applications as the
- one herein to be made, let alone for the same to be made exparte. But Rule 53 of the
ELECTION PETITION RULES aforesaid provides howoever that, when no provision is
rade by the said ELECTION PETITION RULES, the procedure proctice and forms



NMiqm time to time in force in the High Court in so far as they can conveniently be
applied shall be in force in relation to the Trial of Election Petitions under the PUBLIC
ELECTIONS ACT 2012. This Court was of the view further that assuming that the
HIGH COURT RULES 2007 could have conveniently be applied in the circumstance,
Order 8 rule 3(1) of the HIGH COURT RULES aforesaid stipulates that except where
an application by motion may propetly be made exparte, no motion shall be made
without previous notice to the Parties affected thereby but the court, if satisfied that -
the delay caused by proceeding in the ordinary way would or might entail irreparable
or serious mischief, may make an order exparte on such terms as to costs or otherwise
and subject to such undertaking if any as it thinks just and any party affected by such
order may apply to the court to set it aside. This Court held the view that the
Application herein is not one which can in accordance with any rule be properly made
_exparte without hearing the other parties whose rights may be affected. Moreover this
" Court held the view further that it was not shown and therefore it could not be
satisfied that the delay which might be caused by proceeding in the ordinary way, that
is by hearing the other parties whose rights may be affected would or might have
entailed irreparable or serious mischief. This Court held the view that 'in the
circumstance it would not determine the Application herein exparte and would
proceed to hear the other parties whose rights may be affected.

Having read the notice of motion herein dated the 27t September 2016 and the
affidavit of HAJA NASARATU JALLOH, sworn to on the 27t September 2016
together with the Exhibits annexed thereto in support of the Application herein and
having heard A. SHOWERS ESQ. of Counsel for the Petitionet/Applicant, and having
further heard H. M. GEVAO ESQ. of counsel for the 1% Respondent and having also
heard D.E. TAYLOR ESQ. of Counsel for the 214, 34 and 4% Respondents and having
heard all the submission made by the parties respective counsels, considered the same
and further considered the Application aforesaid, this Court finds undisputedly and
from the facts as presented herein that, the Petitioner/Applicant herein did not
“comply with Rule 12(1) of the ELECTION PETITION RULES 2007, the same which
provides as follows:

* within five (5) days of its presentation, an election petition together with notice of
compliance with rule 14 of the said rules as to the giving of secutity for costs shall be
served on all the respondents named in the petition.’

This court refers to patagraphs 7 to 9 inclusive of the affidavit of HAJA NASRATU
JALLOH aforesaid and from the facts as contained herein, the Petition herein was
presented on the 18% July 2016. There seems to be no question that the same was not
presented within the time limited by Rule 5(1) of the ELECTION PETITION RULES
aforesaid which stipulates that the election petition shall be presented within seven: (7)



ays of the Declaration pursuant to the PUBLIC ELECTIONS ACT 2012 unless
otherwise provided by any enactment. A. SHOWERS ESQ. of Counsel for the
Petitioner/Applicant asserted that the said Petitioner/Applicant could not comply
with Rule 1201) of the ELECTION PETITION RULES aforesaid because her Solicitor
ADEWALE SHOWERS fell ill during the said period and could not make an
Application for substituted service. A. SHOWERS ESQ of Counsel for the
Petitioner/Applicant submitted that the inability of ADEWALE SHOWERS, the
Petitioner/Applicant’s Solicitor to serve the said Petition dated 18t July 2016 within
the stipulated tithe set by the ELECTION PETITION RULES aforesaid should not
prejudice the Petitioher/Applicant and in this regard relied on the case between
GATTI afid SHOOSMITH (1939) ALL E R at page 918 where it was held that a mistake
by Cdunsel in advising his client as to the time within which an appeal could be
brought was sufficient ground to justify the Court in extending the time.

Notwithstanding the fact that in the present case the Petitioner/Applicant’s non
compliance with Rule 12(1) of the ELECTION PETITION RULES aforesaid was not due
to 3 mistake by her Solicitor, but as she claims, due to her Solicitor’s illness, it is
pertinent though to consider her claim aforesaid and determine whether or not the
case between GATTI and SHOOSMITH cited above is applicable in the circumstance. It
should be re-iterated that the said Petitioner/Applicant asserted in paragraph 9 of her
Jffidavit aforesaid that ADEWALE SHOWERS her solicitor fell ill during the said
period and could not make an application for substituted service of the said Petition
dated 18% July 2016. This Court holds the view that the said assertion could be
interpreted to mean that Rule 12(3) of the ELECTION PETITION RULES aforesaid was
not invoked by the Solicitor for the Petitioner/Applicant by reason of his illness. Rule
12(3) aforesaid provides as follows:

‘Except where a Respondent has named an agent or given an address for service in
which case, service of the Petition may be by delivery to the agent or leaving it at the
agent's address for service, service of the Petition must be by personal service on the
Respondent unless a Judge, on an application made to him not later than eight days
Jfter the Petition is presented and supported by an affidavit showing what has been
done, is satisfied that all reasonable effort has been made to effect personal service and
to cause the matter to come to the knowledge of the Respondent, in which case the
Judge may order that what has been done shall be considered sufficient service subject
to such condition as he may consider reasonable. |

This Court finds from the facts as presented herein, nothing disputing that ADEWALE
SHOWERS the Petitioner/Applicant’s Solicitor fell ill, subsequent to the presentation
of the Petition on the 18t July 2016. This court finds further that from the contents
of Exhibit "HNJ3' being the medical report of MR. ADEWALE SHOWERS dated the



3Qth; August 2016 and annexed to the affidavit of HAJA NASRATY JALLOH
sforesaid, the said MR, ADEWALE SHOWERS, Solicitor for the Petitioner/Applicant
herein, was declared ill on the 231 July 2016, the fifth (5%) day after the presentation
of the Petition herein on the 1gth July 2016, If as stated above, the
Petitioner/Applicant’s assertion that her solicitor fell ill during the period aforesaid
ath}-the presentation of the Petition herein on the 1gth July 2016 could well be
interpreted to mean that rule 12(3) of the ELECTION PETITION RULES aforesaid was
not invoked by reason of the said illness, it is envisaged then that, it should have been
ssserted herein that, all reasonable effort had been made to effect personal service of
the Petition herein dated 18% July 2016 and to cause the matter to come to the
knowledge of the Respondents herein as is stipulated in Rule 12(3) aforesaid. | find
from the facts as presented herein no such assertion and nothing to show that, any
jttempt was made by the Petitioner/Applicant’s Solicitor or his clerk or the
Petitioner/Applicant herself, to effect personal service of the Petition herein dated 18%
July 2016 as required by rule 1203) aforesaid within five (5) days of its presentation as
required by Rule 12(1) of the ELECTION PETITION RULES aforesaid. It follows that,
i€ this were the case then an Application pursuant to Rule 12(3) aforesaid was never in
contemplation in the circumstance. The Court finds from the facts as presented that
ho attempt whatsoever was made by the Petitioner/Applicant to have the Petition
dated 18t July 2016 served in accordance with and in compliance with the ELECTION
PETITION RULES aforesaid. From the facts as contained in paragraph 10 of the
2ffidavit of HAJA NASRATU JALLOH Jforesaid it was only after the illness of
ADEWALE SHOWERS, the Solicitor for the Petitioner/Applicant, that a successful
attempt was made to serve the Petition herein dated 18t July 2016 on the
Respondents herein for the very first time. In this regard, this Court holds the view
that the illness of ADEWALE SHOWERS, the solicitor for the Petitioner/Applicant
could not have been the reason why the Petition herein dated 18t July 2016 was not
cerved on the Respondents herein including the 1t Respondent within five (5) days of
its presentation as required by ule 12(1) of the ELECTION PETITION RULES
sforesaid. This Courts holds the view Cirther that by reason that the
Petitioner/Applicant herein has not in any way shown that the said Petition herein
dated the 18% July 2016, was not served on the Respondents herein within five (5)
days aforesaid by reason of her Solicitor's illness, the case between GATTI and

SHOOSMITH cited above is inapplicable to the Application herein in the
circumstance.

A. SHOWERS ESQ. of Counsel for the Petitioner/Applicant admitted that indeed th
ELECTION PETITION RULES 2007 is silent on the granting of the orders sought i
the Application herein and in particular does not make any provision for al

enlargement of time but referred however to Rule 53 of the ELECTION PETITIOP
RULES aforesaid which provides as follows:
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here no provision is made by these rules, the procedure practice and forms from
time to time in force in the High Court so far as they can conveniently be applied,

shall be in force in relation to the trial of election petitions under the PUBLIC
ELECTIONS ACT 2012...

. SHOWERS ESQ. submitted that by virtue of Rule 53 aforesaid the HIGH COURT
J%‘ULES 2007 should apply in the citcumstance and in particular order 3 rule 5 of the
same gives this court unfettered discretion to extend time or abridge the period within
which a particular act should be done and in this case and by virtue of Order 3 rule
5(1) of the HIGH COURT RULES 2007, the orders sought herein could be granted.
Order 3 rule 5(1) provides as follows: -

"The court may on such terms as it thinks just, by order extend or abridge the period
within which a person is required or authorized by these rules or by any judgement,
order or direction to do any act in any proceedings.’ '

This court holds the view that assuming that the HIGH COURT RULES 2007 can
conveniently be applied in the circumstance, the pertinent question requiting an

‘answer is whether or not Order 3 rule 5(1) aforesaid would avail the

Petitioner/Applicant herein, prompting this Court's discretion to grant the orders
sought herein. This Court finds from and construes that, from the very wording of
Order 3 rule 5(1) aforesaid, that it can only extend or abridge the period within which
a person Is required or authorized by the HIGH COURT RULES 2007 or by any
judgement, order or direction to do any act in any proceedings, Order 3 rule 5(1)
aforesaid does not in any way give this court a discretionary power to extend or
abridge the period within which a person is required or authorized by the ELECTION
PETITON RULES 2007 or any other enactment to do any act in any proceedings. This
Court holds the view that if it would have to exercise its discretion to extend or
abridge the period within which a person is required or authorized by the ELECTION
PETITION RULES 2007 to do an act, it could only do so within the context of the
ELECTION PETITION RULES aforesaid and not within the context of the HIGH
COURT RULES 2007. In this regard this Court holds the view that Order 3 rule (5(1)
of the HIGH COURT RULES 2007 would not avail the Petitioner/Applicant herein,
prompting this Court’s discretion to grant the orders sought herein in favour of the
said Petitioner/Applicant.

This court holds the view that, the above when put in another way and or on its
construction, Order 9 rule 1 of the HIGH COURT RULES 2007 stipulates that the
HIGH COURT RULES 2007 applies generally to Petitions by which civil proceedings
in court are beaun. but that in the case of Petitions of any varticular class, the



éﬁplicaﬂon of the HIGH COURT RULES aforesaid, to such Petitions are subject to dﬁ
special provisions made by the HIGH COURT RULES aforesaid relating to Petitions of
that class or by any other enactment. Simply put, this court holds the view that if the
HIGH COURT RULES 2007 does not make special provision or rules relating to the
Petition herein dated the 18% July 2016 and annexed to the affidavit of HAJA
NASRATU JALLOH marked Exhibit ‘HN) 1/, which the HIGH COURT RULES 2007
does not do, then only the provisions of the ELECTION PETITION RULES 2007
would/apply in the circumstance herein, meaning thereby that Order 3 rule 5(1) of the
HIG? COURT RULES 2007 cannot be conveniently applied herein to grant the
orders sought herein by the Petitioner/Applicant herein.

ThiéCourtholds the view that from the above, it follows that it is only the ELECTION
F:STITION RULES 2007 which would apply in the circumstance and in relation to the

 Application herein. As stated above, Rule 12(1) of the ELECTION PETITION RULES
aforesaid stipulates that the Petition herein dated 18t July 2016 should be served on
all the Respondents named therein within five (5) days of its presentation and that
Rule 12(3) of the said Rules stipulate that if the said Petition cannot be personally
served on the Respondents herein and in particular the 1 Respondents herein within
the time limited by Rule 12(1) aforesaid by reason that all reasonable effort has been
made to effect personal service and to cause the matter to come to the knowledge of
the Respondent herein to no avail, then an application for substituted service of the
said petition must be made to a Judge within eight (8) days of the presentation of the -
Petition. Undisputedly the said Rules 12(1) and 12(3) aforesaid have been breached by
the Petitioner/Applicant herein and it is as a result of this, that the said
Petitioner/Applicant seeks the grant of the orders prayed for herein. This Court finds
that the said Rules 12(1) and 12(3) sforesaid are mandatory and the time limits within
which the acts stipulated therein are to be done, fixed. This Court finds further that
nowhere in the ELECTION PETITION RULES aforesaid does it require that 3
Petitioner can make an Application as the one herein or that this Court is empowered
to grant an order extending or abridging the time within which an act as stipulated in
the ELECTION PETITION RULES 2007, is required to be done.

This Court holds the view that the Courts are bound to apply the above rules very
strictly and that unless or until it is so stipulated in the ELECTION PETITION RULES
Jforesaid for the Courts to extend or abridge time within which an act is required to
be done, the Courts are bound to keep within the time limits stipulated therein. In the
case between H.M. KANAGBO, W.L. SHERMAN, A.B. FOFANA, H.M. MORIBA and
M.J. KAMANDA BONGAY EP 27/62, Civil Appeal 14/62 in the Court of Appeal
where the case between LIVERPOOL BANK and TURNER (1860) 30L.) Ch. 379, 380
and 381 was cited and in which case LORD CAMPBELL said:



tule can be laid down for the construction of statytes as to wheth
ments shall be considered directory only of obligatory, with ;
r disobedience, It s the duty of the courts of justice to try 1

get at the real intention, of the legislature, by carefully attending to the whole scop
of the statute to the constryed.”

In the case of H.M KANAGBO angd others cited above, the relevant ryle stipulatec
that the Petitioner or hjs agent shall, immediately after notice of the presentation of -

' ve been served, file with the master an affidavit of the time and
_-manner of service thereof. So when In that case service was effected on June 29nd and
an affidavit of service filed on July 3, the Coyrt held that the same hardly suggests
immediately 3fter by virtue of the fict that the said rule js obligatory and means

supreme Court of Sierr Leone where the complaint was for non-compliance with
Rule 12(1) of the ELECTION PETITION RULES 2007 together with several other

the legislature’s Intention aforesyid, concern must be given to the public interest ip,
hearing disputes arising from the election of peoples Representatives, subjecting same
to fair trials and determination of such On its merits, rather than have the same
dismissed on preliminary issyes like non-comoliance with the Rules as in this case,
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/, ';.;.,.P\elymg on the submission aforesaid and in support of the Application herein to grar
© %the orders sought herein, A. SHOWERS ESQ. relied on the case between MOSE
KONDOWA, THE DIRECTOR SL/IDA and AUREOL TOBACCO. COMPANY, AY(

WILLIAMS Misc. App 7/93 in the Court of Appeal of Sierr Leone where C
GELAGA-KING JA as he then was, had this to say,

In my judgment, the provision of Section 145(2) of the CONSTITUTION OF SIERR/
LEONE 1991 do not mean and cannot mean, that the practice and procedures of the

ANOTHER cited above, is inapplicable and cannot be relied on in order for this court

to ignore non-compliance with Rules 12¢1) and 12(3) of the ELECTION PETITION
RULES aforesaid and grant the orders sought herein,

A SHOWERES EsQ. also in support of the Application herein and the grant of the
orders sought herein relied on the case between GERTRUDE NAKABIRA LUBEGA
and HON. MUYANJA MBABAALI Misc. Cause No, 008 of 2016 UGHCCD 52 in the
High Court of Uganda at Masaka, where it was held that the court should exercise its
discretion to extend the time within which to file an Election Petition based on the
principal arguments that the Applicant was prevented from filing an election Petition
In time against the Respondent due to inadvertent oversight of her former Counsel
and on the arqument that. an Election Petition concerns the Public interest and it ic



k Iustand equitable that any allegation of electors| malpractice is subjected to 3 fir

*and determined on merif:cs. |

As stated above and from the facts 35 presented, the Petitioner/Applicant did not gi
any reason whatsoever for her hon-compliance with Ryle 12(1) of the ELECTIC
PETITION RULES aforessid "equiring setvice of the Petition hereir dated 18t )y,
2016 within five(s) days of its presentation, Clearly hon-compliance aforesaid was
due to 3 mistake of to an inadvertent oversight of the Solicitor for t}
Petitioner/Applicant. All what the Petitioner/Applicant claimed was that her nor
compliance with Rule 12(3) of the ELECTION PETITION RULES aforesaid requirin
the filing of 3n Application for substituted service of the said Petition dated 18t )|
2016 within eight(8) days, if personal service of the said Petition could not be effecte
Was due to her Solicitors ilIness In this regard this Coyrt holds the view that the cas
between GERTRUDE MAKABIRA LUBEGA and HON. MUYAN)A MBABAALI cite
above s inapplicable to the circumstance herein and cannot be relied on in orde|

for this court to 'gnore non-complignce with Rule 12(1) and Rule 12(3) of the
ELECTION PETITION RULES aforesaid and grant the orders sought hereip,
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This court holds the view that the legislatures intentions of Imposing strict applicatio
“Yof the said tules are 3lso to ensure that all affected parties who are aggrieved by th

relied in order for this Court to Ignore non~-compliance with Rules 12¢1) and 12(3) of
the ELECTION PETITION RULES aforesaid and grant the orders sought herein.

OFFICER, the Respondents herein or the grant of the order that this Court holds that

service already effected on the said Respondents though effected out of +ime be
considered reqular is hereby REFUSED. -

All that remains to be addressed is the fct that having refused the said orders sought
on the face of the Notice of Motion dated 27 September 2016, this Court is [efi with
a Petition herein dated 1gth July 2016 and the determination of its status to the
proceedings herein, the pertinent question being, should this Court strike out the said
Petition. In his subB¥E,, herein H. M. GEVAO ESQ. of Counsel for the 1st
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Courts ruling herein refusing to grant the orders sought above, This Court holds the
view that having ruled as aboye i '> consequential that the said Petition dated 18t July
2016 be struck off. Moreover the same could be struck off a5 3 further or other order
3s was prayed for herein on the fce of the Notice of Motion dated 27t September
2016 aforesaid. Accord ingly it is hereby ordered 35 follows: -

/

1. That the Petition hereir dated the 18% )uly 2014 and annexed to the affidavit of
HAJA NASRATU JALLOH SWOrn to on the27% September 2014 and marked
Exhibit "HNJ 1 s hereby STRUCK OUT.

3 Th- Nohe o tsten cdebeq Atk Obibe ot is breb, olowdd offp
T feomols

......................................

Delivered this “ﬂ“ day of November 2016




