FTCC:340/2016 2016 G. NO. 40

IN THE HIGH COURT OF SIERRA LEONE
COMMERCIAL AND ADMIRALTY DIVISION
FAST TRACK COMMERCIAL COURT

BETWEEN:

DR. OLAF GRABOWSKI - PLAINTIFF/RESPONDENT
KOLLEH LANE

GODERICH

FREETOWN

AND

GERMAN DRILLING GROUP - 1T DEFENDANT/APPLICANT
18 CHARLOTTE STREET
FREETOWN

ABDUL HAMID FAWAZ - 2"° DEFENDANT/APPLICANT
18 CHARLOTTE STREET
FREETOWN

ARCHIBALD ARCUTE . 3% DEFENDANT/APPLICANT

C/O 18 CHARLOTTE STREET
FREETOWN

SOLICITORS:

MR. A. SHOWERS OF - FOR THE DEFENDANTS/APPLICANTS
FORNAH-SESAY, CUMMINGS, SHOWERS
& CO

MR.I. S. YILLAH OF - FOR THE PLAINTIFF/RESPONDENT

TEJAN-COLE, YILLAH &
BANGURA & CO

RULING DELIVERED THIS 17™ DAY OF JULY 2017 BY THE HON. MS.

JUSTICE F. BINTU ALHADI J.




The Plaintiff's action commenced by a Writ of Summons filed on the 16" of December
2016 against the Defendants for the following Orders to wit:-

1. An Order that the Court ratify and confirm the legal status of the Plaintiff as the
majority shareholder in the 1% Defendant holding 35% shares in the 1
Defendant company by virtue of a Shareholder Agreement executed on the 24
day of May 2016 between the Plaintiff and the 2™ and 3" Defendants
respectively.

2. That the Defendants herein render a full financial/management account of the
activities of the 1°' Defendant company herein from the 12 of September 2016
to date.

3. That the Court appoint a Receiver to superintend over the affairs of the 1%
Defendant company.

4. An Order that the Court order the sale of the 1 Defendant company and the
proceeds of sale be shared proportionately among the shareholders as stated in
the Shareholder Agreement.

5. Any other Order(s) or relief(s) that the Court may deem fit and just.

6. Costs.

Appearance was entered by the Defendants and filed on the 6" of January 2017.

Further to that, an application by way of Notice of Motion was filed by the Plaintiff, Dr.
Olaf Grabowski, on the 6™ of January 2017 asking for the following Orders to wit:-

1. That the Court appoint an Inspector of the 1% Defendant Company pursuant to
section 268 of the Companies Act of 2009 pending the hearing and determination
of this action.

2. In the alternative, that the Court grant an Order for the appointment of a Receiver
of the 1** Defendant Company pursuant to Section 332 of the Companies Act of
2009, pending the hearing and determination of this action.

3. Any other Order the Court deems fit and just.

4. That the costs of the application be borne by the 2" Defendant herein.

Additionally, on the 10" of February 2017 another Notice of Motion was filed by the
Defendants/Applicants asking the Court to determine the following questions without a
full trial of the action:

1. a) whether the Plaintiff is a shareholder of the 1% Defendant company, in that he
was not an initial subscriber at the incorporation of the Company and no share
was transferred to him by the shareholders of the 1 Defendant company?

2. b) whether, in light of the (a) above, the Plaintiff has the capacity to institute and
maintain this action since he is not a shareholder of the company ?



3. That if the above questions are answered in the affirmative, judgment be given in
favour of the Defendants herein.

4. Any other Order(s) that the Court deems fit and just.

5. Costs.

All the applications described herein WEre supported by the affidavits of the respective
applicants.

Mr. Adewale Showers, Counsel for the Defendants/Applicants submitted that the said
Notice of Motion dated gt" February 2017 for and on behalf of the
Defendants/Applicants was made pursuant to Order 17 Rule 1 (1) Paragraphs (a) and

own right, they must give their consent to transfer in any share in the 1 Defendant
company. He told the court that there was no boarg resolution or power of attorney
given to anyone to execute a deed of transfer or transfer of shares.

Also, Mr. Showers submitted that the Shareholders Agreement, which is exhibited as
“OG 27 in the Affidavit in Opposition, bears no witness signature and which is also
indicative that there was no independent witness to verify the execution of Shareholders

Agreement, no factual witness and there was nothing to go to trial for.
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Mr. Showers informed the Court that, the 15t Defendant company was a going concern:
that no assets have been sold or will be sold; and that he undertakes that the
Position/status of the assets will remain the same. He said that there has been no
movements of assets from Vimetco Mining site and redeployment to other places and
that everything had been accounted for and there were no concerns.

Counsel for the PIaintiff/Respondent accepted the undertaking from the
Defendants/Appricants and their Counsel, Mr. Showers, thereof and told the Court that
he relied on the credibility of Mr. Showers.

SUBMISSION BY COUNSEL FOR THE PLAINTIFF/RESPONDENT

Counsel for the Pfaintiﬁ/Respondent, Mr. 1. S. Yillah, commenced by stating to the Court
his acceptance of complying with Order 17 of the High Court Rules of 2007 as applied
for by Counsel for the Defendants/AppIicants, Mr. A. Showers.

He submitted that the Plaintiff/Respondent relies on the entirety of the content of his
Affidavit in Opposition in that, in particular, a Shareholders Agreement was entered into
between him and the Defendants/Applicants herein on the 24" of May 2016 in which it
was agreed that the 15t Defendant/Applicant, German Drilling Group would be
ff/Respondent being given a 35% stake in the 1°t
Defendant/Applicant company, German Drilling Group, the 2" Defendant/Applicant
would take 32.5% and the 31 Defendant/Applicant 32.5%; making the
Plaintiff/Respondent the majority shareholder of the 1% Defendant/Applicant , German
Drilling Group.

Defendant, who is also one of the shareholders of the 15t Defendant/Applicant company,
German Drilling Group. He Made reference to Exhibit ‘OG 2" which is the Shareholders
Agreement and more Particularly section 3 of the said Agreement dealing with



company. He said that the Exhibits “AS 5 A to OO, make no reference to the Plaintiff
receiving any money from the 1%t and 3™ Defendants as alleged.

On the issue of signatures of the shareholders, Mr. Yillah argued that éven though they
signed the agreement, they are also pleading non-compliance. He Submitted that the

DECISION

In order to assist the court in coming to g decision, the following considerations ought to
be taken into account:






of the saig Act says that every other Person who agrees in writing to become g
e .

Mr. Showers in his argument Postulated that the 2nd gnd 3rd Defendants were not
Quthorized by the company to sign the agreement. An assertion, | disagree with






The Defendants showed the exhibits attached to their Supplemental Affidavit of
215" of June 2017 and affidavit in support of 2nd February 2017 did not show any
nexus between its expenditure and the purported payments made to Dr. Olaf
Grabowski to purchase the said machinery and equipment for the company.
The Defendants therefore have not been able to safisfy the court that, Dr. Olaf
Grabowski did not spend his own money but that of the Defendants.

The sixth question that arises is: was the Plaintiff/Respondent misled into believing
that he was a shareholder in the company and relying on the words and
conduct of the Defendants/Applicants expended moneye Can it be said that
there has been a renunciation of the contract by the Defendants/Applicants?
Chitty on Contracts Volume 1, General Principles, 29'h Edition, 2004, Sweet and
Maxwell at p 1386. When establishing whether or not there has been a
renunciation of the contract, there is no distinction between the tests for what is
an anficipatory breach and what is a breach after the time for performance
has arrived. It follows therefore, that where the conduct of the promisor is such
as to lead a reasonable person to the conclusion that he does not intend to fulfil
his obligations under the contract when the time for performance arrives, the

promise may treat this as a renunciation of the contract and sue for damages
forthwith.

The court is of the view that, strictly in terms of contract law, there has been a

breach of the contract entered into between the Plaintiff/Respondent and the
Defendants/Applicants.

Was the Plaintiff/Respondent misled into believing that he was a shareholder in
the company and relying on words and conduct of the Defendants/Applicants
expended money? Has there been a renunciation of the contract by the
Defendants/Applicants? If so, is the Plaintiff/Respondent to be restituted?
Bearing in mind that, ultimately a shareholders’ agreement is a contract one
party can sue another party for damages of breach of contract or, in
appropriate cases, for injunctive reliefs restraining certain actions that would be
a breach of the shareholders’ agreement or an injunction seeking a mandatory
injunction requiring certain things to be done.

The Court is of the view that, strictly in terms of contract law, there has been a
renunciation of the contract; since the conduct of the 2nd and 3 Defendants
who also represent the 15t Defendant, the promisors herein, are such as to lead a
reasonable person to the conclusion that they did not intend to fulfil their
obligations under the contract by performance. That is, since the contract was
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entered into, no evidence has been adduced to show that the 2nd gng 3
Defendants intended to register the Plaintiff/Respondent as a
shareholder/member of the 1st Defendant company, German Drilling Company.

An agreement to that effect was signed but No registration or amendment to
the company’s articles was carried out or exhibited to this court. The Plaintiff, Dr.

anticipate an inevitable breach and to commence proceedings immedio’rely;
Universal Cargo Carriers Corporation v Citati [1957] 2 Q.B. 401,438.

machinery and €quipment for the benefit of the 1st Defendant company,
German Drilling Company.

Company.

CONCLUSION

Having considered the above points, the Court is of the view that :

1. The Pioinﬁff/Respondent Dr. Olaf Grabowski, is not g shareholder in the 1st
Defendant company, German Drilling Group for the reasons stated
above; that is he was not registered in the company’s Register of
Members/Shareholders and his membership/shorehording was not
registered at the Corporate Affairs Commission.
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September 2014 to date. Itisincumbent on the Court to invoke Section
268 of the Companies Act No. 5 of 2009. | therefore make the following
Orders as an interim measure Pending the Fingl Judgment:

(i) The affairs of German Drilling Group Limited is to be investigated by

Act No. 5 of 20089.
== NOQ. v OF 2009.

(ii) The appointed inspector is to submit the investigation report to the
Court by the 15th of September 201 7.

(i) Thatin addition to the Powers conferred on the Inspector by
Section 270 of the Companies Act (supral), the Plaintiff and the
Defendants gre to give full statements of accounts as investors in

(iv)]  An injunction restraining qll parties herein, their privies, assigns,

bank daccounts, equipment, gadgets and machinery of the
Company pending the determination of the réeCommendations of
the Inspector’s Report by the Court.

(v)  Costsin the cause.

Signea: ) Vs s /7
Hon. Ms. Justice F. Binty Alhadi, J.
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