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RULING DELIVERED THIS |} DAY OF JULY 2019

A. On the 27th of June 2019 Counsel for the Plaintiff/Applicant was about to
move the Court in respect of a Notice of Motion dated 16M May 2019
seeking the following Crders:

1. that an Order be granted that the following questions posed below
are suitable for determining this matter without a full irial of the action:

{a) whether the Plaintiff is entitled to all the unpaid dividends from 2014
until date of judgment by the 3¢ Defendant?

(b) Whether:

the share cerlificate numbered 00082885 evidencing the-
Plaintiff's ownership of 20, 012, 789 shares in the 3¢ Defendant
bank is valid in law?

il the 3@ Defendant is stopped from denying the validity of the
share certificate numbered 00082888; and

iil. whether the Plaintiff is entitled o compersation for the loss
suffered by her as a result of her reliance on the said share
certificate issued by the 3rd Defendant?

2. That if the answers to the gquestions above are in the affiimative that
judgment be granted in favour of the Plaintiff herein pursuant to the
claims indorsed in the Writ of Summons dated 21 September 2018,
pursuant to Order 17 of the High Couri Rules 2007.

3. In the altermnative, that Summary Judgment be granted by the court on

the basis that the 3¢ Defendant does not have a Defence to the clam
of the Piaintiff, pursuant o Order 16 Rule 1 of the High Court Rules 2007.

4. Any further Qrder (s)that the court may deem fit and just in the
circumstances.

5. Costs.

B. The application was supported by the Affidavit of Zaria Amina Mara sworn
to on the 16" day of May 2019 together with several exhibits attached
thereto.

C. Following the said Notice of Motion, Counsel for the 18 and 3¢
Defendant/Respondent, Mr. Ransford Johnson, filed an affidavit in
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opposition on the 29nd of May 2019, Thereafter, on the 23w of May 2019
Counsel for the ond Defendonf/Respondem, Mr. Anrite  Columbus
Thompson, also filed an affidavit in opposition.

On  the 27h  of June 2019,  Counsel for the 1t ang 3rd
Defendoms/Responden’rs raised o preliminary objection to the said

submitted that the first two principal reliefs prayed for can only be brought
by Judge's Summons and not by Notice of Motion. He pointed out that

Order 16 Rule 2 (] | of the High Court Ruies of 2007 is quite clear on it.
Mr. Johnison maintained that he was making his prefiminary objection to

Mr. Mansaray, Counsel for the Plcintiff/ Applicant replied that the prim-ry
reflief sought in his application is made pursuant to Order 17 of the Figh
Court Rules of 2007: which deals v.ith disposal on points of law. Whilst tne
application for summary judgment. made pursuant to Order 14 of the scid
Rules is secondary to the application for disposal on a point of law. He
argued that the application by notice of motion was appropriately filed
and had rightfully invoked the juriscliction of the court,

argued, that it was a mere iregularity and that it should not nullify the

proceedings; Order 2 of the High Court Rules of 2007

- Additionally, Mr. Mansaray argued that the filing of an affidavit in

opposition by Counsel for the 15t and 3w Defendants was o fresh step:;
which consequently waived the aleged iregularity.



maintained that both reliefs carry equal force and that Counsel for the
Plaintiff/Applicant should have made that distinction in his Motion. Mr.
Johnson conceded that the court does not have the power to cure an
irregularity; but that, the iregularity was not an ordinary one rather a
fundamental one; in which, if the court were to hold that the application
could succeed in its present form and manner, the procedural law
relating to summary judgment applications will change. That this will
therefore mean that, any applicant could apply for summary judgment in
any other manner.

Mr. Johnson argued that his objection goes to jurisdiction; and that he
could not emphasise more on Crder 16 rule 2 {1) of the High Court Rules of
2007. He submitted that the manner and form of application made to the
Court was a procedural nullity and that Mr. Mansaray should reconsider
the method of application he has employed.

Analysis and Decision

. I 'have closely examined the said Notice of Motion and the Affidavits in
Opposition  filed by Mr. Aniite Thompson, Counsel for the: 2nd
Defendant/Respondent and thct filed by Mr. Johnson, Counsel for the 15t
and 39 Defendants. | have also considered the preliminary objection
made by Mr. Johnson on the 27t day of June 2019 to the manner and
form in which Mr. Mansaray had approached the Court. That is, that he
had fited a notice of motion to seek a summary judgment under Order 16
Rule 1 of the High Court Rules of 2007, when he should have approached
the Court by filing a summons as prescribed by Order 16 Rule 2 (1) of the
High Court Rules of 2007.

. The first question that arises is this; did Counsel for the Plaintiff/Applicant
seek a summary judagment under Order 16 Rule 1 {supra)2 If the answer is
in the affirmative, did he use the correct procedure? In my opinion, the
answer is yes; the relief prayed for is one of a summary judgment of the
guestions posed in 1 (a) and 1(b) of the said Notice of Motion. In other
words, the applicant has asked the court to firstly, determine the questions
posed in the said Notice of Motion of 16 May 2019 without a full trial;
under Order 16 Rule 1{1) of the High Court Rules of 2007; even though the
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said Application/Notice of Motion states that it is made pursuant to Order
17 of the High Court Rules of 2007.

. So what does Order 16 Rule 1{1) of the High Court Rules of 2007 say? It
says that “where in an action to which this rule applies a defendant has
been served with a statement of claim and has entered appearance, the
plaintiff may. on notice apply to the Court for judgment against the
defendant on the ground that the defendant has no defence to a claim
included in the writ, or to a particular part of the claim except as to the
amount of any damages claimed.”

. As to the procedure to use, what does Order 16 Rule 2 (1) of the said High

Court Rules prescribe? Order 16 Rule 2 (1) of the High Court Rules of 2007 )

says that “an applicafion under rule 1 SHALL be made by summons
supported by an affidavit verifying the facts on which fhe claim or the
part of a claim, to which the application relates is based and stating that
in the degonent’s belief there is no defence to that claim or part, as the
case may be, or no defence except as to the amount of any damages
claimed.”

. From the cbove stated law, Mr. Mansaray did not follow the procedure as
laid down by Order 16 Rule 2 (1} of the said rules. In his submissions to the
Court, Counsel for the Plaintiff/Applicant, Mr. Mansaray, said that not
applying by summons was a mere irregularity that ought not to nullify the
proceedings. He said that the first relief prayed for was secondary to the
second relief; which asked the Court for a determination on points of law.
Also, Mr. Mansaray argued that Counsel for the 15t and 39 Defendanis, Mr.
Johnson, waived the iregularity by filing an affidavit in opposition. The
filing of the affidavit in opposition, he claimea amounted to a fresh step
after becoming aware of the irregularity.

. It is the Court's considered opinion, that Mr. Mansaray wanted the Court
to consider the questions posed to be determined summarily and he was
wrong to make his application by notice of motion. This is because an
application under Order 146 Rule 1is by summons and it is mandatory. Also,
he should have taken note of the fact that the facts and issues of the
case are contentious. To deal with contentious and complex issues, you




will need to come by writ of summons; as per Justice Rhodes-Vivour JSC,
Aiah Momoh v Sahr Samuel Nyandemoh, SC. CIV. APP. 6/2006 at 1-16.

. Furthermore, the affidavits in opposition and the third party notices speak
for themselves and they speak volumes. There are clearly disputes that will
need to be resolved; and with this type of background, no reasonable
court would want to determine such fundamental triable issues summarily;
Aiah Momoh v Sahr Samuel Nyandemoh, SC. CIV. App. /2006 at p 1-16.
The writ of summons procedure is clearly the most appropriate method to
employ. Had it not been for the disputable issues involved, one may have
considered the iregulaiity as one that could not nullify the proceedings.

. The second question that arises is: whether the court needs to consider
the points of law at thic stage, given the glaring complexity of facts that
confronts ite Order 17 Rule 1 (1] of the High Court Rules of 2007 states that
“the Court MAY on the application of a party or its own moiinon determine
any question of law or zonstruction ....... at any stage of the proceedings
where it appears to the Court that- {a) the question is suitable for
determination without a full trial of the action; and (b) the determination
will finally determine subject only to any possible appeal, the entire cause
or matter or any claim or issue in the cause or matter.

The Court is of the view that, it is not so much the law as to the facts of
the case. It does not think that the questions posed in the said Notice of
Motion are suitable for determination without a full trial of the action. Also,
the Court does not think that any determination at this stage of the
proceedings, will finally determine the entire cause or matter or any claim
or issue in the cause or matter. If for anything, a determination at this
stage will only trigger an appeal and which will be justifiable. Where @
clear —cut issue of law is raised by way of defence in an application for
summary judgment, the court should decide it immediately; Sime, S. ‘A
Practical Approach to Civil Procedure' 12n¢ edition, 1995], Blackstone
Publishers at 164.

. However, it is quite a different matter, if the issue of law is not decisive of
all the issues between the parties or, if decisive of part of the Plaintiff's
claim or of some of those issues, is of such a character as would not justify
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its being determined as ¢ preliminary point, because little or no savings in
costs would ensue. it is an, a forfior case, if one answer to the guestion of
law is any way dependent Upon undecided issues of fact: per Lord
Donaldson of Lymington M R in: R. G. Carter Ltd v Clarke [1990] 1 WLR 578.
In: Home and Overseas Insurance Co. Ltd. v Mentor Insurance Co. (UK}
Ltd [1990] 1 WLR 153 CA, where the Court took the view that leave to
defend should also be given, where the point requires a protracted
argument.

- Additionally, | do not think that the Plaintiff/Applicant can truly say that
there is no defence given what | have stated above. Where inferences of
negligence and breach of duty have been made, such cases invariably
involve disputed factual issues: and it will be rare for a plaintiff to be able
to.swear that there is no defence: Sime, S (supra) at p 164. The Order 14
method is therefore limited to specict cases where there is no disputed -
fact; and as such, Order 14 Rule 1 ang Order 17 Rule 1 of the High Court :
Rules of 2007 are not applicable.

- Mr. Justice Rhodes - Vivour in Alah Momoh v Sahr Samuel Nyandemoh
{supra] held that, a tial judge had no jurisdiction to hear by originating
summons [and in the same vein, | will say ‘notice of motion'] what should
be heard by wiit of summons and pleadings. He said that, once a triai
judge finds that there are disputes on facts in the affidavits, he has no
option but to Order pleadings.

. On the issue of a mere imreguiarity and waiver, Mr. Justice Rhodes - Vivour
(supra) made a distinction between g mandatory provision as in Order 14
of the High Court Rules of 2007 which cannot be waived and g mere
procedural requirement in the course of a trial which can be waived. See
diso: Smythe v Wiles 1921 2 KB péé; Papadoponios v Pacadoponios [1929-
1931] Probate Division at p 55 where parties cannot by consent confer
jurisdiction upon a tribunal, which by law has no such jurisdiction.

CONCLUSION

-In conclusion and in view of the above stated, the application made for
and on behdalf of the Plaintiff/ Applicant is hereby Dismissed. The following
Orders are hereby made:



1. Trial shall proceed afresh by Writ of Summons.
2. Costsin the cause.

QS\"//@/L\ Date:

Signea:

Hon. Lady Justice F. Bintu Alhadi J.
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