v

s , o S .g&ﬁ*-xg"
b e ' The respondcnt nerein the pllintlff in the High Court obtained 19
S ;' !" N By 'Y . Ty
" 4. : &)
. hercin on the 18tb Pebruary 1986. On the Gth day oﬁ Harcn 1986nthe

: ABDUI. A.HHED (TRADING AS ABDUL -~~~ 5 00 ik
o | AZIZ ENTERPRISES) +. = RESPONDENE

+ B
L?PELLANT 8 BOLICITOR - MISS FRANCES WRIGHT .

* _',_":" . 7
JOHN E. BANKOLE JONES . ‘

vy

DAY OF 44989 %

Thiafﬁn an appcal againat an order and unanimous Judgcmcnt of the

Sierragpepne Gourt of Appesal mgde and pronouced on the 18th day of

;.f;f;Lgfd Rovcmbcr 1986.by the- Honourable Mr Justice 8 T. vao preslding, ¢55:';5

10(!4) & 6l of the Court of Appesl Rules P. N, Number 29 01‘ 1985

- togcther with. aec. 108 of the Conatitution Act No.12 of 1978 &._
Sec.§6 (1dib) ‘of the Courte Act No,31 of 1965, Before I refcr to o

tbeir provisiona I will briefly stats the relevant fa¢ta,
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regpectively, Asa I ssid before in my opinion the main 1Bauea to be

e

1i” This motion was withdrawn and another one filcd on toe 29th day of
"Kay 1986, On thc 16th day of June 1986 Mr Justicc Adophy{gnvc "
rpling dismiasing the defendant's motion, On the 21st dsy of June

1986 the defendants filed a motion seeking inter 2lia lcavc to
appesl to the Sierra Leone Gourt of Appeal against the decision of
"the Honourable Mr Justice qu. Adophy, sitting as a High Court Jndéc

on the 16th day ér June 1986, On the 11th day of July 1966 the
Honourable Mé Justice M.O. Adophy'rcfuacd_tha defendants’ motion for
leave to appeal ngaimst his ofqgr of the 16th June 1986, Again on
the 23rd day of July 1986 the defendant filed 2 Notice of Motion

for leavc to appeal to the Cburt of Appeal and certain interlocutory

'.orders were made by Justice C.A. Harding sitting as a Single Judge

on the 19th day of August 1986, The Court of Appeal on the tBtb

day of November 1986 dismissed th&,Dcfendant/lpplic;nt'a Metion
to the Court of Appeal for leave to appcal against Hg.‘Justicc

Adophy's order of the 16th June 1 86 on a rcliminar objection

C(f
taken by Plaintiffa/heapondcntg\ordcr made by that 5gﬁrt:

"In view of the authorities on the mattcr, the
failure of the applicants to comply witn the

atatuippy requirements and to fulfil tba statutory

conditions rcquigitc for the purposes ar the.

intcnded appeal, depnived this Court of any
quiadiction to hgar the application,”

Later on the t 7th December. 4986 the Deftndant/hpplicant aought lclve .

from the Gourt of Appeal to nppeal to tha Supremc COurt #gainst the
Court of Appcal 8 refuaal ,,the applicatipn for leave: ta. appcal

to it. Thia application tOgether with the applicntion for a Bt:y of

‘exccution.were alao requed. Tbe Hon. Mr Justice Gelagn—xing

dissentingi The Bupreme Court finnlly grantcd Bpecill Leave ' to. :

nppcal and a stly of execution on tbe 18th February 1988.' I tbink

Athut it 1s now neceasary ror-me to refcr to a1l the relevant rulas

referred to by counaci forﬁ_tbe appallgnts and respondents

T .'n-

determined in this appeal are the construction of rules 10(1), 10(h
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A 64 of the_pourt of Appeal Rules P.N. Number 29 of 1985 that is
to say whether an applicant who has to obtain leave to aﬁﬁcal to
thae Court of Appeal and who has made his application for such
lesve to the High Court within the prescribed time that is 14-days
as stipulated by rule 10{(1) of the ssid ruie has to ask for an

enlargement of time if such leave is not granted within the said

-

period or until after the expiry of the extra perlod of 1l days

as provided for in rule 10(&) of the afore-mentioned rules.

Rulc 10(1) states the precedure to apply for leave to appeal Trom

to
the High Court o€ the GCourt of Appeal sand is as follows:
' B :
"Where an appeal lies by leave only, any person

desiring to appeal shall'ﬁpp;y to the court below
or to the Court by not;cé pf motion within 14 days

from the date of the decision against which leave
to appeal is sought unless the Court below or the

Court enlarges time".

El

Rule 10{}4) of the Gourt of uppcalrnulcs_suprarprévides ws follows:
"No application fox cnlarggm;nt of time'within which to
apply for leave to appeal s02ll be made after the explration
of 14 days from the expiration of the time. prescribed

within which an application for leave to appeal may be
] ..\-" L

made."

Another rule ufﬁ;& for constructionh 1s rule 64 of the same rules

and this is couched in tae following terma:

"Except where othcrwise provid:d in these rules or by

any other cnactmcnt, wherc any application mey be

PN

LAdte
made wither to the Court below or to thc Court, it

1

shall be made 1n tng firat inatance to the Court

below but 1f the Court bglow rgfugcg the gppligg;ign,

the -pplicant shall be . cntitled to have nis
application detcrmincd by tbc Court. |  ﬁ;
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Various atgumcnts have been urged by counsel on beth sides, I

propese to refer to them briefly, Counsel for appellants contended

- that the principle issue has to do with the construction of P.N.

number 29 of 1985, Court of Appeal Rules particularly the

b sc
‘construction of rules 10(1), 10{4) and rule 64, He E:gad the

gueastion that where an applicant has sought leave in the High

Cewrtto sappeal within the stipulated time of 414 days
whether he ought to seek an enlargement of time to
make an applicatioﬁ to the Court of Appeal for

legve t0 appeal to tgc Court if the High Court
makes an order after 14 days refusing bim leave

to appeal, He contended that there was no

further obligation to seek leave for enlargement to the Court,
or to the Court of appeal once you havé flready applied for leave
to appeal wifhin the stitulated time, The three rules he said must
be looked at together and compared with thc'o{d rules, Time he,
added further ceasesa to run wien an applicent hga filed>hia‘applicatic
for leave to appeal under 10(41) of the said rules, Mr. A, dooding

on the other hand contended that the Court of Appeal had no

- Jurisdiction to entertaln an application for leave when the intending

applicant had falled to apply to the Court of Appeal within the time

prescribed by rule 10(4) when a previous enlargement of time nad not
been agked for, The &pplicant he atated was clearly out of time,
Rile 19(1) is unambigous he stated and needs no extraneous aids of

constpruction, He referred this Court to the cese of OHENE MOORE V

TAYEE reported in - 2 WACA at page U43. He furtoer suggested toat

rules 14{1) and 41(6) have a hearing on the corstruction of rule
40(1) and this governs the time for appealing in ar interlocutery
matter and in a final decision. Rule 41(1) states as follows:

"No appeal shall be brought after the expiration of

14 daya in the case of an appeal against an
interlocutory decision or of three months in the

case of an sppeal against a final decision unless

the. court enlarges the time,"

5/‘.‘;f: fl
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"Rule 11(6) also, states that no application for enlargement of time
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within which to appeal shall be made after the expiration of one month

from the expiration of the time prescribed within which an appeal
may be brought."

Tet me at once sBay at this stage that these lasy two rules desl only

with the time 1limit for sppealing,

Mr. Gooding also claimed that an appeal against an 1nterlecutory

decislon 1s an appeal as of right and referred to sec,108 (2) of the
Constitutlon and the Courts Act Sec.56 (1) & & b. Sectlon 108(2) of

the Constitution provides as follows:

"Save as otherwise provided 1in this Constitution
or any otoer law an sppeal shall lie as of right

from a judgement, decree or order of tne High
Court of Justlce to the Court of Appeal 1n any

cauge or matter determined by tpe Hign Courti

of Justice."

In my opinion, an interpretation of thls Section of the Constitutilon
was glven by this Court - In Misc.App.No.31 /81 1in the case of James
Allie & Others V The State in wnich the Court construed the saia
phrase "or any cther law® to 1Qc1udc the provisions of the Courts
Act No.3 of 1965 with parpicular regard to section 57, Although
two of the questions posed in that reference dealt apecifically with

Sece56. The Court declined to make any proncuncement on section 56

for the reason that the reference dezls with a criminal matter and tnat

section 56 concerns civil matters, It is my understanding tnat though

section 56 was not specifically dealt with, tne reasonling and
consideration of the phrase "or any otner law" should also be applied

in this case, Section 56_(1) a &b of the Courts Acﬁgptatcs as follows:
"56 (1} Subject to the provisions of this section an

appeal shall lie to the court of appeali=

(a) from asny final Judgment, Order or other decision of the

High Court given or msde in the exercise of its

6/ueens
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original, prerogative or supervisory jurisdiction in any

guit or matter.

(b) By leave of the Judge making the order or of the Court of
appeal, from any interlocutory Jjudgment, order or other

decision, glven or made in the exercise of any such

jurisdiction as’ aforesald.”

Tt ie ny oplnion therefere, that the expression "or any other law"

also appllies to Sec.56 of the Courts Act and that an appeal against

an interlocutory order of the High Court is by way of leave end net as

of right ag contended by Mr Arnold Gooding,

One point which has to be considered at this stage was whether tane
applicﬁtion for leave to appeal was made within the prescribed period

of 1L days as required by Rule 40(4) of the Court of Appeal Rules

number 29 of 1985 supra, The answer to that is yes on the facts as

atated above,’

Another point which also has to be considered sre the provisions

dealing with which Court an application ahould be made, whetier to the

Court below or to the Court of Appeal, This is clearly dealt with in

Rule 6l of the above rulese It is my opinion that Rule 6u‘dcals with

two matters; firstly, it states that where an application may be made

to the Court below or to the COEEE of Appeal it should be made igﬁthg

firest instance to the Court below, Becgndly, it goes on to provide that

where an application is refused by the Court below then the gpplicant 1s
entitl=d to have nis application determined by the Court of Appeal, In

Maxwall on Interpretation of Statutes 19th Editloen at pages 2 & 51

refer to the followlng phrasesa sand I guote:

(1) "If the words of & sbute are in themSclvcs precise

and unambigous no mére is necessary than to expound
these words in their natural or Bense.

The worda themselves in such cases declaring tnc -
wrt
1ntention of the 1cgislath-n.

T/P;;“
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(3)
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"If {here is one rule of constructions for statutes
and other documents it is that you must net imply
anything in them which is inconsistent with the

words expressly used.”

"Where, by the use of clear and unequivocal language
cspable of only one meaning anything is enacted by
the leglslature, it must be enforced, even though 1t
be abaur‘ or miscpc&ous, the underlying principle is
that the mesning and intention of a statute must be
collected from the plain and unambigeous words used
therein rather than from any notion, which may be
sntertained by the Court as to what is Just or

expedient,.”

Reading Rules 10 & Rule 64 together, they deal with the following

situations:

(a)

(v)

(e)

(a)

Reading

Where an applicant applies to the Couft bélow for
leave to appesl within the preseribed 1L day

period,

Woere an applicant applies to the High Court for
enlargenent of time for leave to appesal to the
Court of Appeal,

When an applicant spplies to the Court ®f Appeal
for enlargement of time such application having
been rufused by the Court below,

.

Where an appllication for leave to appeal to tne
~Court of Appeal where such an application has
been refused by the High Court,

Rules 10 & 6L 1t is clear from rule 10(1) that the situation

referred to under (a) is that the application for leave shall be made

within 14 days. Reading Rule 10(L) it 1s alsoc clear that the time

limit

8/cuus
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within which an application fop enlargement of time witnin which to
apply for lemve ia 14 dayq_ffom the explration of the 14 days period
within which an applipatiQn for leave to appeal may be made,

Whereas thereils a statutory time 1limit for the situstion referred to
in {(a) & (b) sbove there is no such time limit so far as (é) & (a)
ﬁgbconcerned; all that rule 64 has done 1s to put & restraint on the
exerclse of the right by tne appllicsnt to go to the Court of Appeal
by first going to the Lower Court «nd 1f leave is refused then he

i8 entitled to apply to the Court of Appeal to hauve nis application

heard and that restraint cannot be removed,

Furthermore, Rule 6L does not state the time within which the
applicafion for Leave to Appeal is to be made to the Court of Appeal

where fhcrc hes been & refusal by the High Court for Leave to Appeal

to the Court of Appeal and the argument that the time limit is implied

by reference to Rule 10(1) which deals with Appligations for Leave

to Appeal in the first instance is completely unfoundeds This doctrine
finds no suppeort in aﬁy authority and it is i#_my opinionAcntirelf
alien g8 to how 1t is alleged it ia to bc.apﬁliéd."It is my 091n16n
also that the absence of & time 1imit within which such an.application
should be maég to the Court of Appeal has not nullified the right
which tas been given to the applicant by virtue of the Constitution
Sec,108(2) and by virtue of 8ecs6l itself., The Interpretation Act
Sece39(1)d of Acfn?ﬂ“ﬁ?” 8 of 1971 also provideas that "where no time
is prescribed or a1i9¥§d witbin which an&thing shall be dons, such
thing shall be done; withouf uﬁrcasonable delay and as often as due

occasion arises,”

\

LY

Rule 10 - deals with the time 1imit within which leave to appeal and
enlargement of time etc can be made, Rule 6k dee}a with the application

for leave to appeal/enlargement of time where the}i nas been & refusal,

*

It is my opinion that rule 10{(1) & (2) in so far as they deal with
enlargement of time could not be called upon by the so called prudent

golicitor for the following reasonsi _ I
‘ . 9/_-_0 og .
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‘ Ln ;pplication ro%onlugemer:fh:‘f}}in;under g{‘ulc L10: is 5 .L' -

‘enable the: tgplicnnt te spply fog leave e gppell (vid- Rule 10).
Al .
Rnlc 10 ﬂngs=no$ providasfor un app}icnnt to linply file 91' metien

) pagers and tvai& the ontcﬁnc or the nppliottionsro: loavo te appeal

whioh he has already mg_g;. What weuld ‘thc.?rudonx;solicitor. de
ir bin llpplic..tion Tor cnlargcnent of timc is rofusod md the «*-

ryling is dolivaroa sems - gtizmogtgg Q fer it h:d hoon mado? ‘Weuld

he whilst awaiting the. 8;1 ,nling on ﬁil lpplicntion for
an.thor lotion nddrcslod to the Gourt of

IR TR

enlargenent of time rilc

Appesl asking, fer enllrgement of time, The- poaition ab thax peint
MMM e alim it o ol e Ry
in time weuld be a® fellewa} 7 o R
' A ' Nt
‘?\.

1. Akpg gg application befere the High Ceurt
PuJ.-

for 1eawe to the Ceurt ef Appotl.
2. A pendipg spplicatien 1n the-High Ceurt fer

enlargenent of time within which te apply
for jeave te sppesl n.twithstanding (1)

abeve,

%3;‘ jn applicatien te the Ceurt of Appeal for
L enlargenent of time “jhj.; 'uch te appesl
notwitnstanding (1) and (2) sbeve,
Bnrely that ceild net be the intentien ef
‘qulinnent. ' »

._m{

Tf ene wers te accedse “te tho .argusent of 'tho Prudent Solicitor the

Ceurt belew er the Ceury ef Appesl weuld grant an ;pplioizioa )

- (rénlargement of time to_do;thgt which he has slready dence ?

In the preaent cases the npplioant had dene all that bhe had te de,
He hud filed bis spplicatien fexr leave te nppcal to the Ceurt of
Appesl within tho time prucribed by ru;L. 10(1) of the Ceurt of Appeal
rules nnlber 29 or 1985. ch thc caao of Wnt.rton v Baker roportnd

in (1868) Law Reperts . Q.B, Vblunn };gﬁ page 173, .In that cese By 13 &

14 Vict C.61 8. 11;,)' . Onm sppeal '
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the party appealing, shall, Iithin 10 daysafte

L e

th- dcterninntion ap]g-alcd aga.inlt, glve netice of qpeul te the
-ther puty, and alu givg aocurity te bo -;)proved bf toe rogistru-

’ g f‘or the coata or the Lppellq By County Conrt Rulos13h., whers &

- .
give a bend by way ‘ef sccurity, be sball give te

23

‘the tpposito party and the Reglstrar Hotico ol th. proposed
Sureties and the Regiatru' shall iz a day Lfor thc bend 1 te be
executed and fer the other pu-ty to make any objection hs may have

party propoacs te

te the fureties. AR Ia A_;'plelluler Bummonn in a Cou.nty Ceurt bhaving

been dortermined againpg 'he claimnnt en the 16th Nevember, he en

the same day gave noticn of appeal and tendored a bend with sursties

te the ¥egistrar. On tho 19th day ef Docember he gave noticc of the

propqud sureties te thc pluintifr.“‘“rh.c puintirf required further

1nf-rmation as to the su.fficiancy of tho sureties and the clalmant
baving been unablo te sbtain a definite answer as te whetber er net
be -bjoo{‘to the suretles, the Reglstirar en the 17th day ef January
fixed the 21st ef Janusry for the executien of the Bend snd gave
netice te the :Fluintiﬁ’ te make Dis objecii;n-ir any, en that d'-y.
The Pllintiff did net tppenr and the boml was then executed qith
the originﬂ. sureties: - led that altb.ough the soeurity had net
been coupletod “untll li‘tor the 10-days yet s the appollant bad

done all ho ceuld te perfoot it within that tima and thc delay was

caused by the plaintiff, the lppeilant had cuzplied witih the
requirement of Bech.tl & Ruke 1;!_9 and was entitled te have bis appeal

hcard%

Cork’burn Cale hed thils te say in his judgment
"It would be e:.paedingly bard and .unjuast upen a party that he
nh.nlé be damrod frem tppealing ‘becsuse the Bsgistrar fer

pono cnuso or ether, such as sickncu or regquiring further

:I.ni‘ormn.tion is unable te oonplet- the mattor iq dus time and

| _m pertlen ef the delq occurl booauso the ether party wants
cs_; I think it weuld be mon.atroun te

;1;0 make. ‘further. e:l.'uq_’
say in such & ouc tb. I nm\i- te be eusted of his. right to :

g

appeal whioh tho Iﬂgi:luturq ,ntendod hin _tt I:ua.u. I think. the

faiy construction of the- statute is that n.f‘ u',-;party so rnr a8 i:
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bim lies must within the prcacribod time effer the security and he

ready te make. 1t effectual,. Ié;kt deca . that and afterwards cemplete
AR
the security he bas dena all that he ia bound te de and he 18 entitled

K

A4
i

te his appeale

Shee Ji: alge — in the same cases had this te say and I quete!
"The object of the enactment is te securs te:the unguccessful
‘sulter an appeal but the appeal is te be allewed enly en his
giving security te the successful party fer cesta ef the
" ¥

sppeal, in erder that the preceedings may ‘net bs unduly

delayed he is beund te give netice ef appeal within 10
days and rule 134 prevides that netice ef the surecties 1s

te be given te tha successful party and te the registrar

of the Ceurte This-is 81l that the appellant eught te de,

If he gives noticé of appeal within 10 days and gives

netice te the successful party and te the Registrar whe his
sureties are, and if the Roglstrar appreves of them and they
ultimately execute the bend, then he dees all that ne is

called upen by see. 14 & the rule te de."

I have cited the abeve cage fer the principles centained therein
regarding the conatructigﬁ and intsrpretatien te be given where an
applicant er party has dona all tbat be ceuld do,anuming that I
am wreng in ;g; construction of Rules 10 and 64 as setl eut supra,
I weuld therefere held en tbin alternate greund that the appellant

bherein had dones a1l that he could de.

In the present case the applicant hed applied te tue Lewer Ceurt

within 14 days as presoribed by rule 10(1). He had alse cemplied witn
rula 6l wnich states toat he must first make hia spplicatlen te tie
Lewer Ceurt and if leave is refused then te the Ceurt ef Appeal, I
e thereforé'of the view that there was netning mere he ceuld have
dene, By way eof contrast, let me finnlly refor te the previsus rules

ef the Ceurt ef Appeal = P.H, nuaber 28 of 1973 waich statea as fellews
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I am of ithe view thnat the
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'10(2) Ihcnever an application may be mads sither te toe

Ceurt belew eor t. the Court.1t shall be made in the

first instanco te the Ceurt belew but if the Ceurt

belew refuael the application the spplicant sbell '

gubject te the provilicna or rule 14(L) be entitled
te have the spplicatien determinsd by the Qourt,

Rele 11(L) etates as Tellewsi-

“Ne agplicntion fer enlargement of timo in which te

" appeal shall be mede” after the expiration of eno ‘menth

frem the expiratien ef the time prescribed Uitnin

which an appesl may be breught, Every guch applicatien
shall be supperted by ap affidavit setting ferth geed
and 'uffiéienﬁ reagens fer the appliqption and by greunds
of appeal. which prima facia shew geed cause for loave

te be granted, When time ig se enlarged a cepy of the
eprder granting such an anlargement shall be annexed te

the price of Appeal.

pravisiens ef 11(&) have been rejected by the
1late Ceurts in the Cenmenweslth are

The w-rda';ubject‘to the

gubsidiary legislatlien, Ali Appe
gtatutes including S8ierra Leens, ' As such their W
H— [

eatahliahed by
y and thay canneil act with&n the

Juriadiction and pewers are statutor
e or gubsidliary 1egislation«hereunﬂerq S8ae Meerec V Tayeo

e

statut
2 Woh.Cphe ~0L pegpy?

-

Finally, the questien new is whatper ‘the. Ceurt ef Appcal had powor

te deprivo a party of riehts ac
Rulea 6l;, of the sbeve rules. - ..I have net heard of any specific

quired by it under Rules 10(1) &

autherity. .n these peinisg: F.r the reaaena walich I havc given above,

Ceurt ef Appeal was wreng waen 1t ntatad tha
jurisdictien te hear the application. Rule 10 dealq Iith
of the Ceurt eof Appeal f-r 1oava

it had ne
the Hizh Gourtg jurisdiction and that
te appeal and ror enlargcmen; .: time.

of ‘the jurisdictien of the C.urt of Appeal where leavo te
S

It dees net deal with the

exqrcise

appeal or an enlargement ef time is reruaad,

) 13/?0-0__




xerciac 01' jurisdiction ia dealt with in
LA Do ".'_"' B B _'..-t'
B R R e

_o::‘ a contrary opinion, Tor

'-;v I would allow tbc appeal.
uol-\"ﬁ "

palla.nt and_ oraef that 'th- appellantl m.tion

<

111 ruou.r of'th- ap
dated 231-& July' 1986 be

N

emitted tn tho Gourt or Lppeal 1'01' a
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