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5{ Judgment Delivered on tha/7dy ofMdes973.

BETYS, J.u.C.. his is .on appeal from the Court of

case which- started in the Magistrate's Court, Kono, in

-ment in default. 'Aftcr hnndewu's conviction Toufic
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‘insured, snd the driver Kondewa in the High Court then

1966, the vehicle WU 809 wasg 1nsured w1th the Boyal

Appeélrag¢inut the judgm:nt of that Court (Cole, C.J.,
Hardin;, and Davies - JJ.A.) confirming a grant of an‘
avsrd of 129,490, 41 cents (damages and costs) together
with intgrest‘of-G% per annum froﬁ the date bf the
accident,'t4th.July,’1966 to 218t August, SQ%Oche date
of judgmenf. This action arosce from a mptor traffic_
which Sah; Kissi Kon&ewa s charged with sevéral

offencen including driving a vchicle "without first

obtaining a licence to Co so". He pleaded guilty to

fhnt*bharge and was fined 100 or three months imprison-

Bazzy who was injured .us o result of the accident hfogghta

an action for damuges wyininst one Sorie Mansaray, the . §

Suﬁreme Court: On the date of thé accident 14th July

Exchangc Assurance Coupany Limited. Jqument was given
for the Plaintiff in. the sum of LS, 500 (Six thousand five

hundred leqnes) with conts which were taxen’ a'b L92 990 41

cents) _:md interest. The llaintiff notified the'-‘defgn_d-anfﬂ:'
about the judgment oyriinsi the insured and the driver.
The judgment remaining uniatisfied, the Plaintiff thercupon‘ﬁf

successfully sucd the Roy.l Sxchange Assurance boﬁﬁény“' 
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Limited for the recovery of the judgnient debt.. The Royal
Excthgq_Aséurnnce Company Limited anpecled to the -Court
of Appeal which dismissed the appeal. It is this'decision
that the Royal.jxchange Assurance Cormpany appealed aguipst
to this Cogrt.l The Appellants/Defendunts argued that the

Court of Appeal was wrong in Lliw in their construction of

Sections O and 11 of the Moior Vehicle (Third Party
‘Insurence) Act, Chapter 333 of the Léws of Sierra TLeone.
:fTﬁey dfﬁﬁed:iﬁ;efféot that in the'pérticular circumsténbesf

of the accident, they are not nhliggd in law to satisfy

the Judgment-in fuvour of the Resﬁoﬁdent. Chapter 133 of
the Laws of Siurra Leone'(hereinlfter refarred to as the

Act)_makcs-pr0V£sién fqr'a Third Pértyfwho suvffers death
‘.or injury:;q 1 feﬂulﬁ of q\motdr vohicig_ucqideﬁt, orhis.

depeﬁédnts in thé férmér.cgse,fto seck rédfess,iif

ﬁecessafy in the Courts oftfhe land aguinct the owner of
the vchicle and/or an ingurince company. The provision
is entitie@ "An Act to make ﬁrdvision.against third party.
risks arisin: out of the-yse of @otor vehicles, '
The effect éf fﬁe argunent on behalf ofpthéff

Appellanta/Defendants 1g thot on & proper interpré%a#ion'l

of Section 9 of the Act, the Ruspopdeht/Plaintiff showld

not have heen cauéht by the pondition contemplated by

Section 9 .nd thereforc ough® to be outside the scope of

the policy under this Act and not entitled %o the benefits

arising out of an independent right'af.action against the“fﬁ'-

Appellant:/Defendants! Company, contained in Scction:f1(1).
| | T j}f i




The Act provides in 3eclion 3{1) "that no person

#hall uge, or caunse or pernii any othor person to use

a motor vehicle unlass

there in in force in reclation to
the user of that motor wvohicle by such person or such
other person, as the case may be, such a policy of

;ﬁ-gfi;"l'- _ insurance or guch o security in-fespect'of third party
li%li3~ ; ;riéksAas complies with.thc nrovisions of this Acéa“‘ The
Act imposes a criminul sanction for a contravention of
this provision in order to iwmpress the imperétive and
comprehensive character of itis gpecific requirement.
Inperative conditions:are also set out in'Sectibh 7(1)&&)
. and (b) of the Act. (é).rrovtdes'that thé insufer must ‘;:
be apprq&ed;by the Préaident-dnd (b}; ﬁhich 18 more

immediately relevant to the iusue'utntes that, for the .+

purbdse.of‘thié Act., the indu}aﬁpe.policy mugt “insure-.:

. - . such-person or classes ol perion as may be specified in i

the policy in rcépact ot my liubiiity which may be

incurrced by him or them in re.ipect of the death of or

bodily injﬁryvtO'Qny person caused by or’ariainé

Fauris
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the usce of o -motor wvehicle coveraed by_the‘pbliéyf"u ThiéQf”
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is a statu&ory mandatory condition and_I think it is

Y

.
e

relevant to: point out herc thit impliedly the law

empowers the insurers io exercise a right of restricting -

the persons or classcs of person they would cover. To . ..

achieve the purpose of the Act there are certain funda-

A . g ceniidfs
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covering its wse: the policy showld b isgued by a

recormised insurer; ond o cognisable person or classes

of person to be covered by the policy. The policy

reqguired. under the Act iz nod, yuite prudently, left i
exclusively with the ingured wnd the insurers, sonc a

restraints being statutorily brourht to bear on their
normal capacity to contract. One of the conditions is

get out in Sectlon 9 of the Act. It is of great moment :

_iﬂ.fhié-cﬁéé ;hd I fhink it is necessary to set it out
in extenso. It stztes that "Any condition in a policy
or sccurity‘issued or given fﬁr purposcs of this Ac?;

providing tﬁat no liability shall arise under the_policy_ 'jﬂ
.orrsecnrity'hr,thut &hy'liability 5o arising shall ceaéér

in the event of -some apecified thin;; being done or

'omitted.to.bo_donc after the happghing of the event = -

giving riue tq.& claim’ under the policy or securiiy sﬁail{

in reﬁpoct of such 1liabilitics as are required to de
co#grcd by a-pblicy or security issucd for the.pgrpoaeé
of this Act, be of no effect." \»

Counsel for the nppeilaﬁts/Defehdants.étreﬁuously
&rguéd againot the intcrprct;tiqn‘glvpn}to this Sectidn;':

by the Court of Appeal which held that "Any condition 4in ~
a policy.or security whethor considercd as précédent or

subsequent if caught within the ambit of thatﬁgédfion;
) ey

Section 9, shall be of no effect.” The judgmentofthe © %

Court of Appeal went on to sgpell out the materialﬁb&:#ibgﬁ?

: 4
of the scction .md ended wiih the worda "In other words. .
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included in a policy purporting to reostrict the in:sv.rr—;.n.c:é"-,''5=

" exercised after juﬂgmcnt iu Obtllntd aﬁainst the 1nsurcﬁ

o T o

the scetion in wy view embraces two scparate and disiinet

types o4’ conditvions, namely, thowe which have the offcet

of negalivin;: liability ab initio upon the breach of a :fﬁ

-1
4
B
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condition und those w-ich malke the negativing of the

condition conditional upon the doing or omitting to do b

some spacificd thing after the happening of the event

siving rise to a claim under the policy or security." B X

Obviously the conutrviction applied is disjunctive with
cuach type of condition beins independently “odf no GfLOCt“

and completely ignoring thoe appropriate time when that

provisdion should take effect

It is dmportant ut this siage to enquirs what‘éffeqt“ﬂf

such i construction will hive an Scctions 10 and 11(1)

of the Act. Séﬁtion.io iinls certain evenys whiéh if

6f- a person insuredl should bec considered of ho effect where..)

a ceftifié&te df'ihsurﬁnce h43'been issved. Section 11(1)- |

vwhile conferran a rlght on’ thrd partles to ins tltuto

1ndcpendcnt actlon analnut 1n ) rers that rlght can only bed'"
According to thc conztruction referred to ‘befora, any | . §}2

: 4,
condition in a policy of insurance will be absolutely voidf

(and ¢ cction 10 giving opecified exceptlons would be &HL-

heceusnry.) If thls constructlon was corr ot Sectlon 11(1)

would not have mide i% oblig ;tory on 1nsurers to aatisfy af

ek

S ....-:..,...;.,‘v_,‘...r.w v

judgment only afteq 2 guccessful action-against the

insured.
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a ‘ ' .
- have no reforence to events occurring cither before or

" There also appears grammbic.l support. Black's Law

prs

Counsel for the Appellants/Hefendonts argued i
the construction which ou b to be Jiven to Secicion @
shohld be conjunctive. Th.: words "any qonditisn in a
policy or Security‘issuod or given for the pufpoue of

A . .
this Act providing th.l no liability shall @fise under
the jpolicy or sccurity" aml "that any liability‘so
arising shonll cease in the uvcﬁt of some specified
thing beiw: done or omitted to Be done,“ shdu;d ba
conirolled by tho words "aftoer jhé happening ¢f the
event givihglrisc £o v claiin under the policy or secuvrity’,

Construed in this woy one particular class of events, if

included in the policy will be avoided statutorily. Thit ']

. - ;.!g
class of avents, iu 0ll conditions arising "ufter the
event sgiving rige to a c¢lain.”  In point of time thozé g

Ly

: \Q' - ‘ -. ‘ 0 i -
conditions bocome operabde ounly attor the accident and '

P I
o o

contamporaneously with the cevent giving rise to Tae clainm.

Dictionury, 4th Edition at p.’354 defines a comms as WA

4 ‘ - p g} " .- il
point used to mark the smallest gtructural division of o o
. i
| 3 s
sentence, or & rhetorical punctuation mark indicating 2%

the slightest possible separ-tion in ideas of construction.’
, . . . . SRR |
As against similar legislation in Kenya and the United
Kingdom the use of the comma in Section 9 is most
restrictive cowing for the first time after the words “or
gecurity shill" suggesting not even the slightest

peparation in ideas or conglruction as conceivable in

P
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the Konyr aud Unltud Kingtiiom Legiclationu. fggu viuw ia ¢

LAV

supported by McGillvray on lnsurance Law, Vol.2 5th
#dibion p. 1010 puragraph 2080. It ic stated at p.1011
"in the cveny of some pelelPd thing bueing done or‘

omitted" apply to "no liability shall arise™ as well ag to °©

"any 1iability so arising ohall cease." Sec Gray v.

e

Blackmors (1934) 1 K.B. 95. -

-4-.-.-_-

-

In the United Kingdom legiuslation there are three commacs

A o WP

e

wiilit there we four in the Kenya. For furthoer sunpori

BT AT A B
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I w1le rofereace to the cuse in tho Court of Appeal

.

Chans ~ ¢iv. Appeal Mo. 165/71. Ad]Od Pokua - Plaintif /

Avpellant v. 3tate Insurance Corpor.: tlon, Kumu81,
Defcndants/ﬁespondents. I borrow the words of A.N.E,
Amipunh‘i;A, vsed in the course oflhid Judgaent, on the.,

ceonstruclion ol e blon 8 of thuir Act which iz similar

to our Scetion 9 gf'-sm Aé-fd. “Ho stated “HaRDY v. HOTOR

TS’ BUisAU (1964) 2 Q.B. 745 teiches us no ‘more ‘than

thiu that whiere the user of Lhe vehicle is covered by

act may recover under the policy cven fhough'ﬁhe'pcrpetfdfér
of the act himscll c“anoh a8 a matter of public policy ur“
advuntaze of hin act.“ Hc‘goes'dh‘to say‘éhat "Har@y's

casc doen not, .nd ¢c.nnot be taken to éay that gpﬁfé ﬁQg

user is not eovered, as it was not in the instant case,

the third party can get on to the Insurance Compdﬁg?' Our‘¥

IR

duty in tiiis case calls for the construction of aﬁiAct,

not a non-existent agreement (Motor Insurance Bureau in
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sngland)®.  lMuarther alongs he aaid “There i, to my aew
no reason why the logislatur.: should not choose fo

distinguish between condition excluding liability .

deéendqnt on oécurrences aflur an aeceident on the one h&n&f
and thoge vhere the occurrencoes arce helore the event, takes
place." Loter he gaid "I am.convinccd thiat this simple.
di#tincfibn determineu whe ﬁpproach of Sectioh‘B of the-
Act - {our Scection 9 of Chapter 133) td the issue., It muatfi:”.?
be remembered that theusl thu‘bbjcctﬂ of the Ac£ as scﬁ
- oﬁt‘iu'fq.‘ﬁﬁké'pro#ijioﬁnfof ihe vrotection of thir@l
partics agzinnt risks arising out of the use of motor_
vghicleé and for purposﬁu J'.n_c:j‘.don'i;.ll‘1:}*1::1'eto‘I it.did_not;tﬂi
_.é#ct'prov;deiu Coﬁﬁqrhunui#h cover forrﬁgifd parties in |
gli Qgsesi"_Tln additipn Halbufy's Lﬁwﬁ of Epgland 3rd.
Edition Vol.‘22.ﬁﬁ p;_372 pgrggrdph 763 states thqt
f_,ﬁé;co;ﬂihﬁly'it wda pruvidcﬁ ihat“;cytqih.conditidﬁslln
Athe aésured's poiigy gore Yo be of h6~effoct in relatio:

+to. claim by a person Yo whow an assured was under a

‘compulgorily insurable liability. The conditions to thaﬁx

. extent avoided are .any condition providing that no

linbility shall arise, or Ui any liability which hds

arisen shall éease, in the (vent of some specified thins ~[H

" being done or omitted to be lone, after the occurrence

ofithe event glvins rise tq‘:hé-c;gim." Halbury goeﬁ'éﬁ'T

to say th.t "If, thorefore .ny acmission of liability i

_hﬁde ufter an aceident contrioy Eb a anditionuinkthehr

. policy or if contrary to any uondition'in the 1_3_01:1;;:‘33.*,'“j

T
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proper noiice of th: .ceidens Lu not given to the iru. rors

the injured: porty i npt affccted #o Lur as his claim ig

concerncd. REVHL v. TOMDON 3 iRAL INGURANCA COI'IPAI‘IY

(1934} all B.R. Demewt p.744." These roferences indicate
that the construction given to Section 38 of the R.T.A.

{19%0) of the United Kingdom which is similar to Jection

9 of the Act tends %o stroms o continuity instead of a - %

geparation of ideis. In the circumstinces 1t would scau

to me more appropricte in vi.ow of the logical - in tcrwms

of the relitionship and sequence of the provisions -

grammatical and textual guppori thd such aiﬁénétruction
gshould be the one dppliC&blC'tO all and anyfédndi%ions.

-

which do noL oceur aft r the- hxppcnxn- of the eve % giving', 

rise to a claim. I m 1nc11n|d to accept thg reasoning

-ard conitruction’ founded upon ;t;”

Counucl‘for the Ruhpondentfrlaiﬁtiff contenaed that .- o

w1th rngzra to Section 9, the arvument gdvanced by the -~ %7

Appellants/Defcndants was that "Any condition in a policy

~issued cte.™ wis not a definition but what it says —- a . '’

condition - and in bh.t case would be caught by Section'

9. HL reliud on the dictum ol Lhe learned ChiefrJustice

in the instant cagse and the cuue of HisW IFDIA IISURADCE

caMrgﬂz v. CRO3S (1966) E.A. L. Rtport page 90, and

particularly on the ]uugmcnu of Newbold V. T. énd'crqbbdﬂ;

J.h. He further argucd that this section'ehou1d7£dt be .

I
given a narrov construction but one which will accord with %

i

the intention or the legiglatur:,

S Ko7



With regpect I howe alr .udy stated that I accept ond

adopt the reugsoning advocated on b :half of the Appellants/

Defendunty and therefore I do not support the construction - ¢

put on the Section by the leiurncd Chiuf Justice. It io

my opinion thai the construction advanced by both Fewbedl

V.P. and Crabbe.J.A. are substantially besed on a complatc‘f,.:

-

disregard of the history of the devilopment pf the
Insurance (tlovor Vehicle Third Pariy Riuks) provisions,
R apbﬂérs t0 -me et thO-SCVUrdl‘Uhited Kiﬁgdom Acts
dealing with the problem - 1936, 1934, i946‘and 1960
éonstitutéua graduanl progréSniVC:improvement of the rigiits
of third p@fty-und corrusponuing incﬁrsidnsiinté the
prcgervﬁéiof-i.éoutor_of”the commercial world., The - .
.sévérul.ﬁcié afé ih.chtAQQ ndmiésién.ofA£hc inadéguacy

--in ‘providing an omnibus potl of législation for the

Vﬁrotéction-of third parties which will at one and the same f]

o

'f;mé'gffori;u rensonable mewure of contfactual ﬁreédom
for investors and.thosohenggggdm in tﬁc businesslof inﬁuran
It is opvious,thaf thoge acte are no ﬁbsolute‘éad in-t?gj
ngturc-éflﬁhe éircumscribing cirﬁumstances they cantiot ‘be.
It alao appoare to me ‘l}h-".l.'.l‘,. so Tar therc ig som;: _degreol'o_-fl
3di;iﬁé§iﬁnt¥dh“f6grapplé willl the funéaméntal dﬁeétibﬁg

“which drise.. Thesu are, 'if the provisions of- he thirq“
,.sﬁrty risks aro not_absoiutc in thc.eénae thatﬂ%ﬁey'coééfA

eﬁory and any liability incurred by the use of mdtor

. T

vehiclés on the highway, how far short are tﬁ%yﬁﬁrdﬁ' -

»ﬁi i% [
affording complete rotection for third parties?'  'What

voll D oocconiliet inoorvance counanied

corpeiitialory cichonn

=l

[ERRR

#me%—w-—‘
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for their totel surraondor?' The answoerd, in my opinion,

are matters for the legislaturce. The duty of the Courtus
is to consiruc Acis .o thoy 1ind them and not to
substitutc their considcrcd upihions for the intertion

of the 1< glulaturu however deg serving and humanitarian .

the cause may bue. .

Having dctermined the consiruction of 3 ectlcn 9

in this way I should now proceed to examine Sectioﬁ 11(1)

in order to discover to what extent, if at all, that
secction enures to the bunefit of third parties.
“Counsel for the Respondcnt/Pl;ihtiff in'the,courso.of

his address in rueply to'Counscl‘for.tho'Ahpcllants/‘

L -

.DcfchdeLu observed thut hig learncd iriend did not-

Atttd1p Lo conuL1u4 Scctlon 11(1) oT thc Act. In spite ;

-.OfﬁfﬁéfobSGrvdfion‘hc himuclf did not oéerarcach;hié:'

"étfempt to do so. IHc however said that 'i;ov'ge"l;_p,;l;"."g;he_.f

roal neaning ol uuction 1T(1) it should be roxd togethe:

with Subgccilon 5 oL the sdme,scctién. Reprodﬁcad“i1(1'

aaya "If ufter'a ccrtlficxtc of 1naurancu has been iasued

ua . RS

in fqvour of a person by whom .1 pollcy has been effect:

o

or a certificatc ox'security h.s been iasued'ig;i_véuﬁ*g




person insured by the policy wvit vhose liability is
covered by ihe security, us hic casc may be, then
potwit utanding that the insucer or tﬁe giver of the
security may bhe cnéitlud o avoid oy cancel or may have:
ayoided or cunc&liuq‘thc polirny or sccuritf, as ‘the case
. may bé, tho iqsurcr-of giver of-thc security shali,
subject to ithe provisions of tiis déction, pay to the

© persons entitled to. the benofit of such judgment any sum

‘payuble theieunder in reupoet of the liability dneluding .

bpy sum- payi:ble in recpect of costs and ﬁny sim paynble by

virtue of any law in respect of intcerest on that sum or

judgrnent." Sub-section 5 day: "In this-sdé%ion

'1iabiiitYTCGVUr¢dfhy.the_t;rms‘of the policy or securifyt

means a 1iability wvirich is .covured by the policy or the *

- security;-ai the case mey be, or whiéch would be so covered .

“were il notl that thé-inéﬁrer or tho giver of tﬁg security .

B

1 entibled $o avoid or canccel or h.g avoided or cancaelled. |
) o i

H

the‘policy Or;the sdéﬁrity; au the'cﬁhe may be,"
| TO'mf miﬂd'ﬁqcfion 11(1) is extremely ipﬁgffant{

._1mportanf'£hat.if'chﬂ be mﬁintained to-be;thé'fgéal pdint

'ofitho Apt.i It'furna;pn practically évery fuﬂctigﬁhi"-;

“agpect corncetod with the Act. For example T(b) ensires

that "such person or cluascs of person 2s may bers]

-‘jnfthe policy must be insured against any liability whiich

i1ay be incurred by him or th.cm.- The liabilities:of courge”

Vo ' . P
arise from the t:rms and conditions which togsth
. i F3

oth.r ruquircﬁcnta countitute tlo ag@regatc of thHe palfq'

e 13/
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':Aq.‘ ;\ . 7 . - :

o . - s oyars s .
;ﬁg : - T(b) woull itherefore cover lhose ligbilities in respuct
4 i t . .

of tho Jdeall oo bodily injuwy caused by o designated person

» or designabed class of pursons speciliced in the policy
«nd whose vehicle is covered by.thc policy aﬁ vell. It is
however not  unusual that deunpite this wmandatory dem nd af
| the sub-gection some policies is aueﬁ.conualnod provicions
hil _iimiting_those totﬁhom-tﬁé.priviiegc of the designation ;
:or,plass eﬁtond and thus “LL,Dntln to frustrate .the
1 : . . ; :
;Tinfentiqﬁ of the Act. ko o rcsulﬁ; the Courts have had
. " to be resorted to determine whethor these exclusion elawiies |
D . - ' ' ' v
f ‘3 :should'bu conirtrued subjccf only to thg.intenfion-of the -
5 Act or:;whun tﬂe océasion_nrises, indcﬁcndently of it.
| : _fS:QmQIJ’qui_;;";:'; howve I'.;\;burod ‘-d()c:i}lilng _th.t'.'t;. such o:_cclu_.sidn
5t g e . ‘ o L
L ', cla.um... s}.unl].c:l 119‘5: :f.'i‘}istr;ﬂ;c-_ e intonvion of ‘-the.
.“legislﬁtgrp éq'in thc‘¢géu 01 L¢J GRLAT lJDIa AoaUQuHGu
ed Soe T T . : .
| 5_‘v; CHOBS whilQ.chorérhaye ayproachud it-né nrsimplo
i coﬁtrautﬁﬁl arfun reTY ﬁt butwuen thu p_sulbs.' Tﬂére afé
ed. - : ' -
'two cases, from thﬁ& holding the latter view.; This state
. - of‘unceftainty is Vury dluLUJbLng cdp001a11y as 1t vitally3“§
0 o : -
ii | ¢Iffecta the rights ot the innocent tthd party. Ehere 13'
. no doubt that thc legislature has ééne practieally cvary- }
- :Fhing to prptht himn frnm thc wilégjof the ;nsufersibutrthei’

o . _ﬁjcalamity which could befhll him could, ag in‘thié_caae’cgm'
e s i L v T e L o ’ " e

Trom the othoer end of.thc pefcrum - %he 1nsured and

z.-.

genorated by, one could say, .. not un-natural hnman fo cuor

Section 11(1) contemplates also other proviBiépg

) ) ) -y B -
contained in the rct .nd fuees A1 the various elements,

antineg then fincliio . The soelion aibes reference torthea:
. .«

- AN
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Gh}— Act i oisdation fo Ut sriiowlion o o judgeent. It

Y

'__I

o= Cthe peroon whoose id -bility s covered by such
suctiriey, Judpment Lu raupocn ol iy such 1inbilivy an
i roud el oo he covered by o policy or securivy Loowed

for ihc purpouvs or the Ace."  The Jdection then gocs on

$o the linbility covered by the torins of the pelicy and

also relers to bhoue mauttoers which wro "msubjieet to the

()

provisions of thiz Section." The linbility ag is recuir

Lo b covered by o policy ar of swenrity iscued for tho

. |
puroosens of the aev ond th it covored by the terms of 4o H

cdncuiluiion. Phe similaritvy howovcr einds there.:
Liability .rising: undoer Lhe provisions of the fcht sroe fined
and unad icrable, eeapt ol coursuAby Legicletion and
avoidanc.: o cincell et b o generally applicablo. A I
lj-.f,].bilit“f which ari:di:s und :r the toerms of the policy on

the other hand would nccesaitate o diztinctlon betueen o

1iability to which the words "subjuct vo the provisions of

this section", docs noi apply and that to which the words

"iubject ta the proviiiong of this scction”, does upply.'

Wo find that vhcnoev.r o Li.bility -urising under the polic)
" to which the words "subjic. to the provisions of this
section™ apply such . liability could be avoided or !
. 'i.i.:;‘ - e

cuncelled. ‘Yhere lor instoonce, some arrangement is made ¢

bebveon Lhe incuraed nd the ingurer by which the jurdsdicty

ol the Court to cenforce . vishits conferred on Third

poarbies by Bris oectlion ls ousted, such agroement, bedng !




L I G | g

~din wviolttion o: itho provisionu ol the soection, could be , ‘ j

declarcd voisi.  The Cowirt has o duty to sobisfy judisuento
¥ y et

obtained by pursons duly insur.d againot third pardy risks,
Any condjt;un theretfore contdinud.in a policy; to dep;ive
a'third purty from pbtaining 51 judghcnt by Lhie éouﬁf for
iﬁjury or de:th sidfured would be 1inble %o be avoided or
capeelled and ecowld cven. be uvﬁided or cancelled if the
agreem.mt had Luken cffect. 'On the oth.r hand we find
5010 CliimS-hlVlﬂﬁ rise to lia ilitico not caught wifhin
the sccpe of this scction ﬁhich though they are made on

a party and party busis are not feéﬁricted by~tho'snction
but arc nllowed to ﬁa construed in_?hc samé ﬁﬁj*as ony
‘érAinarQ cgptrdct.l I un of opinidh'thgt though‘Section

11(1) Ompovdfa-thu.third pm%ty Ao distincet from the insured,

. : -~ independent - ) )
to "institite un [/ action, thiy right is subject to

< e . . . . ) R
conditions alveady stuted which imposc "o reasonable amount

L3

of rectriction on the exercise ol the right. If there is

no 1imit'in-auy manner as to.how the vehicle is:uao&; ar
_in othor words. if thuré is no conditipn'govcrning thcﬁ:‘
ind of 11::bility which might arigse out of the}ﬁsé:qf the

vehicle au thoro was in the cagse of IN RE Williams

(Decoancd), “Konneh (Deceused) v. Otficial Administrator, .
Williams, Kauargbo and Caledonian Insurince Compan?:tfepoyted";ﬁ

in 1964-1966 A.L.R. 8.L. 511 at p.516, in which 8ir® °

Samuel Banl.ole-Jonus, Pregident Court of Appeal, held that

the Caledonian Insurance Company wis not liable where the ¢

driver was driving outside of the scope of his employment




g zontboined in the policy. If this were not so the
liﬁbility ot the iﬁuﬁrur il ber tnencapcble. This o
lmy ;ind iz obviouuly noi ghclintuntinn of the zceetion
wliieh éu:ks to.ppdvidu ord.r and not chiros in the
comaunity.

It was concaedzd by both oldCS tht a corulflcafc
of insur.ance was in f.ct issucd to the insured alﬁhouéh
it waoe not produced at the trial. There is no contention
on that point. 4 julg:.ent has algo been obtdlncd "Walnqt

the insured onid the usu:l notification given to the

ing rers. Those cunditions having been satisfied the

Third Party under the rct hins acquirédzaq,indcpcndentr
vright of action agrinst th.e ingurers., The Appellants/

‘Defendants have arguw:d, gquite rightly in my opinion, that
. ) "

beforc'a‘liabilityAforrwhiuh a juﬁgmént has‘been obtaincd }‘

arisihﬂ undur tﬁlu SLCthD cAn. bc uust“ined two cond1t1ﬂus£

. H G
in thc nature of conditionn pvocedcnt mus t be fulfilled

,(a) antis ifaction of thu conditions aa roquired by the Act

A(b) s.atic 'actlon of the conditions or terms of the policy.ié

Whllb Section 11(1) lighllphtu the condltions under the _"A
"-?.{_v_,\. s :
. Btatute, Sub-gection f1(5) stresses those under the pollcy

B by definingﬂthom.- It ,ppcnzs to e th,t thi¢“distinctlon

"advocated above by the AppL1L¢nts/DQandants is inherentf

in the Actl and much difficulty mizght have been* avoided by'?

lo king at thc Act itaclf. Thb case of SULAIMAN SEISAY v.-

WHITE CROS S IHSURANCE (1961) 8.L.L.IL. p. 162 at p. 164 WaB.

1
cited in support ol thio proposition. It was furthcr-urgﬁi%-

Cermere

'.."‘18/.
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to tho Suttlcmcnt'of'any-liabil;ty which might arise underd

‘-nfter repudiating llablllty to the Defendant., I would:draW‘
'pirticulqr attention to the ulblmdtc portion of Farrell J._

Judgmcnt thnh "the nlLanuiis 1d no right un under tho Eollcx

. The Appollanta, in thlu cho;!hnve conga btently déhiedjiﬁ**

- .- 17

"

that this scetion shonld bo rood togethor with Section 7{1)

(b) to-iscertain those who are covered by the poliey. The

case of JUBILES i itiiey s C0. 1D, v. OIIBAKE Civil Case 548

of thc KOHYJ Hizh Court based on Sections 8 and 10 of their _d

Insurance (Motor Vehicle Third Party Risks) Act, roveals

that the provisions of those uections arc similar to our
chtions 9 und 11 respectively. In the course of his

Judgmunt Parrell Jd. suphorted the prop031tlon advoc“uod by

the Appullants/Defcndunts. He said "such beln the, fﬂCbu;

' the issucd which arisc fall t¢ be decided in the Lizhb of

the con:iviction to be given to tgg;termsggf the‘DOIicx and

to thu proviuions of tho Act.“ In that cuse Outqlnln& o e

judgmont.,  as undur Juetion, 11(1) of our-Apt1ie a ﬁfo—con&itioﬂi

iﬁéhe_ACt; :Th; Piaintiffs.‘sétiled thé'ciaimfwifﬁgpt a
.,juﬁgménf_ﬁaving been;obté&ned‘wheﬁ-thefélwaé no édmpuléidnli'
én fhom go ply the third partﬁ and the Plaintiffs had néhf;
right under the:policy fb‘settle'the thifd gartyfé él&iﬁkiu-

to scttle afler rqpudiitin; i tbility ‘to the Defenﬂunt

-
"l" -

llability on the ground that th 1nsured wvas in breach of & .}k

term of_the policy. Accordin: to tho'constructidn”whiéhfl
have placed on Scction 11(1) ond Sub-scction 11(513tﬁ6"'.

conditions in the policy v1u~m~vis the pirties muqt be' .

ee.l.19/.
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that could be the rosuli of . strictk intcrpret;tion,of‘:.
Section 207(1) of the United kingéom Rood Traffic Act
(1960). A Wi have no pro&im}un whatlsoover ucting ad é.
pallictive in this respect the incured may sonctimes be;“
exposcd to the inflexibility of tholconstructi§n which
could be put on our 1f(1) of thc_gct. Kenya and Ghana

' suffer the samo disability au Sicrra Loone bedaﬁéé'nqnefof
us enjoy the coverage offcred by the Motor Insurance
Bureau of the United Kiﬁgdom. Our Legislations (thc

three nentioned stotes), dealing Qith third pérty risks,
emanatc from the come source and arc siﬁilax'among themf.
éelves and with tﬁc-oriéinal. .Secfions é aﬁd.10 of thehm#

Insurnncu {1lotor Vehicle Phird Party itis ks) Act of Kenya

and- dcctlons iaand 10(1) of tho Motor Vehicle (Third Party-fv”
"Insurance) Aqt ofnGhana are s;pilar.to our Sections-9fand

1101). I mave alrcady réforred to the case Jubiié”“‘

i S S

T

‘Aﬂﬁurdhuu U, Lta.v. Ombaké in whidh i wad held:that

the "plaintiffs had no right under the pollcy to get+ le
. after yepudimting liabiiity fo”the defendante®. In -

Ghana, yuoting o roference made Ey Amissah, J;Affin'his

judgment in the cace of Adjoa Pokua v.. State Insurance

Corporation 165/71, he cited ''he Stite Insurance’

.Cdrpgratioﬁ v. Afua ﬁenuuh,.(uiQil appeal No.-féfé?). He*f
“éaidin'tke coursu.of hiﬁljﬁdgmenf, "the 1labllity must |
_in fact be covered by -the terms of the insuroance policyl';
but for the fact that the insurers are entitled to avoié?
or cancel or have avoided or.cuncelled the poliey. If

; - a2t/




gy i
though the 1i:bility is one which should b covercd by
insurance 1t is not in fact so vovered no ingstrance company.

is liable." fFhe pagsages oi The decliuions referred 1o, do

s

do suprort the svbmission advoce. . tiad by Conn%el for the
. . T
: ' \
Responden t/PLainiifs, - \
In furthgr‘support of his Hrgument he #gain referred

-~

to. the casc of Now Great India Assurance Co. and cifed the

case of John ©. Eliis v. Hinds (1947) 1 A.E.L.R. pp.337

and 338 to cot.blish thet his submission is ond had been

for somc time in the past vicwed with approval by the

Court. In my view th.it case has not u complute applicabi-
1ity to the inustant case. Ths dominant considerations in
that case were ihe criminal aspect and the gpplicatioﬁ of

-

conostructive knowludie. In the instant case the quegtion

iz whethur or ot tho -policy covered i driver not holding

;5-cu%fen$ Q?i?i§ér1ibcncc. ?Thé usqf of’the vehicle vas
huvgr a point of'contcntion af w.oy in the case cmted.
I‘amfﬁf opinion that where a policy hag beep obtained .
covering the uﬂ?véfla véhiclwron'thc hishway, prudence would
dictﬁté th¢t'theiihsurcd having determined’ the manher in
which he intenﬁﬂ.tofuse,his vchicle should take out o poliéfAl
to cover Lot purticﬁlar usbe. By#ﬁson J. ébaorved in gggz'_f
V. BLACKMORE ;I'Séoﬁothing in thu‘ﬂtatute_which prevénts
gn-undgr—writcrﬁaﬂ&ﬁunIassurud £rom aérueing to a policy

with'any conditiops they choosce; but if the assured takes

the car upon the rond in broach of those conditionas it

canhot throw a ;jreater obligation wpon the uvnder-vriter."

wenn 22/
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To my mind the conuzlivetion Whlth the Hespondunt/Plnintiif
secks to put on ‘Sr;ctiun 11, th-t if the giavutery
provisions in favour of o person ‘whosc liobility is
coveredlby 2 policy or sceurity on thie purposes oé *Wl“A
Act, alrcddy'referred to, «are swtisficd, then,the insnrbfs'
arc obliged to make payment for that Judémenu togathor
with conts and inei-irntals, cannot_%é maintained.

MeGillvray on Insurance Law 5th Bdition Vol. t at page

340 statcs "Policics of Insurance are to be construed like

other written instruments. -Theru are no‘pecgliar-rulcé‘

- of ‘construction applicable to the conditions ond clauses
in.a policy which arc noi cqually ﬁpplidnﬁle to the tor s
of'o”c‘ha.fr -c:r)ntrac'i:s. The conditions are to be cons"srgcd

.fai'rly bolwoen the parties, .Lhd' 'f.hq Court will cadoavonr

t0—aécuerin lh ir meaning; by udoptln ¢hc-dfdinary rules

T 'cbnuuz.-'uétion. [ART v. STANDARD HARINE (1889) 22 Q.B.D.
499, 501."
Halabury's Laws of inrland, 3%d Edition Vol..22 at pago

212 reads, para.. 401

It is noi  the function of the Court to
make for the parties, by o process of
conatruction, a reasonable contract which.
they have not made Tor themseclves. If the
vords are clear, procise, ind uanounblguous,
*i‘fect rmust bu given to thoem, however
unreason:ble the result may be."

I cltos thoe c.age of Joel v. L¢u Union and Crown .- A'j;

Insuranc Complny (1908) 2 K B. 663 in_support,
‘Bearing theee basic requirements in mind T am to obaerveﬁ

that four constlona Querge as. a. r’"ult ol the conatructlon

off the Act. DBy condition I mean whatever the Act requlrcﬂ

and whatover io agroed between the partics to be ©
ee.ee23/,
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incorporated in ibhe policy.

(1)

(4)

The prov151onu coninined in Conditions (1), (2) and (4)
above havc_been examincd.

(3) will now he considered.

) Y =
They ure.--

The: condiitions contemplatad by Secetion 9
of the Aet, thot is liability ariuing cfter
n evint givin, rise to 1 cliaim, cxeluding

conditions precedent or contumporanecus.

Conditions void ab dnltlo ariging under
Jection 10 of thc Act, which res urlct but
do notl avoid the policy. ' :

Conditions in ithe policy. wh¢ch are not
cauzht by (1) and F These arce those
conditions which the law does not preclude
from being made on a party and party basis
and not subject to the provisions of Section
11{1), including conditions procedcnt or
contemporaneouu. :

A policy which is lntcr—pﬁrty and subject to

the provisions of Scction 11(1) and may bo:
Lonultlons prccedont or conivimporancous.™

. Thoue coming under Condition

"Ihe- policy pfg@ucudlnt the trial, Lxhibit 'BT,

prepared in the usunl form, cimtaing, as
policy end which_gqmcp wdler (3) above,
a proviso stoting

"Thc 1nsured the insured mey

part of the
i schedule with
wlio 2 PRIVER is. Driver thorein is (a)

Also drive o motor ear not

bolongin@_to him and not hirecd to him under a hire

purchase agréééentr
on the-policyéholder}s
the person driving ig
‘1icensipg or otha
'car-oé has been 80

that bchalf (rom driving such wotor car."

(v) Any othor pcrsonlwho'is.driving

poraitted in accordance with the
lavws or
permitted and is no disqualifiad'iﬁ‘:u

Covnsel for

t%e ROSPOHdCHt/Plulntlff arpucd that thc provision of a

~disqualificaiion having been'included-infphe exclusion

clausc in the policy all the various alternatives must

’._. 24 /I .
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order or permission - prbvided that

regnlations to drive the motor

i, 1, T g

ST

._".
B L
LT LR

ey
o

ML

w

-éi‘:t-‘?i’q .‘.-.‘ -:_-: ; - -

L

gyt

- —pym—
-




VS o5

be proved bofore ihe aveidunce could come into oper-tion,

P

P-his is a point which has arisen ex improvisoe md wacs
taken at th. latest possible Ltdge of the proccodlnus.
. It condd have bcenkanGSucd at an carlicr gtage of the

proccedings but cven then I wa inclined to doubt itg

efficacy in the civil scctor. What to my mind is import.ant.

is that up to the Sﬁprome Court é%age'the case had been
fought on the basi fhut th§ driver wus unlicenged; a
Tact which Lhad been coﬁccded by'the'Coupsel f;r'the
Respondent/Pluintiff himsclf. It is significant that theif.;
2ttitude adnptod by Counsci for the Plaintiff both at
:the High Cou 1 .nd_Court'of;Appcal wog fhxt'the:e wés no
_dontcntiop_ﬂhat ihé driv%r wén unliueLCud ;ndlI would

thinik “uh.d; - boin noi only too late to change stance
before Lhe Suprcme'Court but_rnthof‘unf&ir\t@lall
L PR t . -- o . . .

concerned. o .-

Wit is commonly r ferred to. in-jpolicics as

avoidance clause in unusually found in that portion’
where the law does not forbid an ckercise of contractual

frovdom bctﬁéen tho partics, thet is under cpnditibn'x35

reforrwd Lo .:bevo. As a resulti of the interpretation

given by.mr..- 10 Sectibn 9 of the Act, I have oxcluded B

=3

applicable any condition which gives right to af%;ability' !

- -

either precodeﬁt'to or contcmporuneous with an event no%

happening aftcr the ocerrrence which gives right. to a;

claim. It 15 however nccessury, agaln 1n relatlon to

this conotruction, to refer to thn casce of NIEW GREAT IHDIA
| .....25/
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IHSURAHCE CO. v. CRCGL in uwhieh both Nowbold V.. snd

Crabbe J.A. gave.a wide inborpr svtion ©o, "Any
condition iﬁ a policy ox suwcnriiy iscued ov given for
the purpoac ox tﬁis Act, providiang th.t no liability shulll
arise undoer the policy.or seeurity cte. as being 
iﬁd&pundent bf‘the.quaiifying phraaer"after the ha;gcninu

of the event giving risc to a claim etec.™ The effoet of

such a conutruction wag to give uffiency to "Any condition"

‘which would in fict .includu Lhe aveidwnce clause and rendor

the insurance companynliublé'GVUnlthough the driver was

unlicenpcd. Th@t-cnsc origiﬁally dnmo up for heariné-in
Nairobi on bthe 17th and 18th June and thp 5dfh?ﬁuly, 1965..
Craﬁbe J.A. was then uncompibmisifg in his attitude. He
Baid'ﬁl feiree with the conclusiaﬁ pf-thé'lc4rpddiVice—

Prc .d mt it @é %hare ig-#ihiffufeﬁcefbfiCPinibn{among_
ﬁs on a mabtor of-SLbﬂ<pub;ic imnértance,-l foel I éﬁght

4o state my reosons in my own woids." Whaii he says next

H-.

gxception'cla se in the policy." Ho concluded by saying, -]

"fherofore since the uwe of the vir on tho road in tho
" particular circumdtances of .thaz case was a user covered-
by & policy of insuranCG 1n rospuct of‘third party risks

-which- complie ad wlth the requirements of the Insurance

(Motor Vohicle Third Yurty Riaks) Act I thlnk th tﬁthe'
relovant cxcoption elauge does not rellcve tﬁ%/;efandant
coimpany from the ‘liability of satisfying a elaim brought]

under Section 10(1). Therc is no doubt that the use of &
‘ ‘ | 26/

8 very import.nt..  ™The golc point twrns entirely on the - i
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_vehiele insurad wkiov e Act in almost ““\JOUJDCt but

it is, i? ny view, amaxing thﬁt conditions ﬂnvcrq‘ T thﬁt‘
use cuan b SO cqn#istcntly overlooked as a resﬁlt of our
Section 11(1). Whit i sl significunf is the complétc
change ol wiiitude of Cr.ibbu J.h., who:in 1971 was Acting
Chicf Ju;ticc, Ghana; This change of_a;titude'is |
manifested in the dudiéion 0% thu Court of Appeal, Ghana

in the case of Thom:s Sosu (2) Midam Yoa Akyan, Plaintiffs/
‘Respondents V. Royuljﬁxchango, Ausurance, Defendants/
Aypellonts and Anoihor. The Plaintiffs were passengers on
ﬁ‘bus trave;linx‘irbm M#ﬁpong to Kum:asi. The vehicle ran - -
off the rond Clanded in a stCh d“d the two plalnu flo
wefe‘injurgdhﬁ The #rinl judge found the 2nd defondant who .
vas thé-ﬁriéer.nf fh§n5£id‘Vuhicl¥$ ncglin;nt - tbat be -

drovb-£60~iust In’th; dedle of 1hu ¥ould. 'On seeing a

vchlcle, thc dr:v\r, one Kwamc Ampofo, c?mlnﬁ from the
opposite directiqﬁ, he - swerved Suddenly'and ;pplied his
brakoé.‘ Tho v*hLL] aé'q ruosult r;n ol thé qud'and.ianded
in a.ditch.- Thu‘twp plaintiffs were injurcd. The firbt
ﬁofen&ant‘in thnt>5uit‘was the owner of ﬁhe vehicle;
Judnnunt was giv.n aguingt the 1ot anu 2nd Dofpndﬂnts

JDintly and s stally. Th 1st,PluLntifC wits awarded.;

By dn‘originuting aummonslbrought'uhdur_Seqtion 10(4)10f_
tho_Vﬁhicles (‘third Party Insur.ncc) Act, 1958, the

ot

by the Court from the Defendantis/Appellants as insurersz
o027/,
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of thu buo stion.

in qun

Ampofo.

with Ampofo.

to drive wao Kwasi Addae.

was driving.

on to‘point=out th.1

.

-conm.dor Lh..lt the nnw,r"

B

once Tt i

was sold,

LTD.

QETIEML LU HC LS. cQ.
_ ias sey J A. and Juaugé J.A.

.completély rov~rse¢-
aition Vol. 2 p. 1001 put

) l-p‘;urz?.grapl"x; 2065 as followo:
freqﬁently contain claunsoes
innureré in variouws wiya;

A

bé limited by reference o

.and said that thoey were ros

vchiclu, which WAl

Thert:

driving and roferred to ﬂﬁﬂﬂjﬂi v,

ABSERANCTE COH\’AL'I (1938) A1l L.R. p

Ty oshi
j'uhc:
Scc algo RO(:ER QI v,

L.T.R. Vol.

w13 o

hire-purchnse of thic vehicle betweon once Kwesi

- Defondants/Appellaniu did not inow of this

RATLYAY PASIENGINS

AATCURen

o purchase price had becen p il lcu“¢%0

Under the policy the ‘only porson ent

The Court held th.t the Pl:intiffs/Res

agrecment

dddae who .

was insured with the Defondantis/Appell..nts ud one Kwame

the

neither did they know or hud any contractual relationship

itled

The Insurcrs repudiated 1inbility

ponsible .unly when Kwasi iddnce

could ree ver under the policy only when Kwasi Addic whs

650

~ Tho

» vhoe lecuned ‘erJ Judge foile

Court went

d vo-

unﬂcr ﬁhc_policy céasod

ubjuct matier of the policy, i

SCOLTI I AUTOHOBILE AND

146, p. 25 anﬂ p.27

.The:Judgcs.who sat OVUr'that case werc Crabbe Ag. G.J.;*

‘The decision was unanimous”

and aa far a8 Crabbo Ag:-c.J._wmn cqchrngd his outlook had

McGillvray on Insurance Law 5th

the position very clearly®at

n i“]otrir _'ve-ltic lc policie B

rostricting the 1iadility of

the diiver of the vehiéle Bffﬁ -

Qutt.

1heo

.....28/.

indemnity‘affprdéﬁ{m&y
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thc_fpur-uhuf Jor which ii in puud. Al Ler s:mc ef;fl;ct A
of opinion'iL 1§ now bacome cnuﬁr th i ﬁuchrn policyr
complicé with the Act pru t.nito; thit iu %q swy; thet ‘ ﬁ;:
provided th:v the liability p?uvidcd acadnsy g that
specificd by the Act, the vcﬁiuln WY lawfuliy be ﬁscd‘
within the limits laid down by the poiicy, Although an
offcnce will.be_committed_by any oz who uscs it, r.

cazusos it to be used outside those Iimits." The portion
T would like %o gtress io "provided th:t the liability’
provided against is that spucilicd by the Act, the vehicle

may lawfully be used within tho limits laid down by the

policy." In the coursc of his judgment A.N.E._Amissah, Jd.A,

cited the recent éascﬂ of.QWUSU V. ROY&L ?XCHQHGb A; VR Ca §“3

md :3TILTJ INJ' .J.m.A;L s ' CU‘LPO \.&i .L_(l.!_l_V. A ‘UA IL.JIISAI‘I, 'bO?'l;h O.f

whlch T huve'ndt hod the privilensc of ru*dlng and ‘ﬁ(%ﬁ“

| so S o mrom ,n v. ROYAL B4C: ANC A.‘JI..UI‘A.I‘IUI} of 4th MLLJ' 1070.

_?he case in which thuse cli G wcr;,m@de Wit A)JOA POKUA

v, STAlS lhBUQAﬂCE COHPUuﬁIfUN ot 20th Dcccmber, 1972.

fho appellant in “n acthion far d;m;gv“ againgt ono.Dapdoh;“

hdd obtalned 1udgmonb ior ¢2600. At thd timorha'gad an

';1nsurance:policy isaued by'thu cesyondents, the Stgﬁé_
Insuranco Corpdr@tion, covering the use of the gehié}g,

The appellunt, ao in thisicuue, wiied the res pondent?jéor S

tho paymbnt of the #2600 awardcd nghin it Bandoh, The

5 -v
&
£l

- Rospondents disclained 1iability on the ground th.-:_g, : the.

vchiecle was being driven ot the time of the acciden%apyV'

some¢ person other thon Bundoh's driver, Kwame Amoah who

veeesa29/.
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~ who was Uhe naed deivor in ihe poiicy. Judsuent was
Zlven by e Circuld Court for thn rnupondenmﬁ. lThe
poin$.¢t i wan that the policy wis inopera uin il the
torm nqﬂing 2 dr;?cr'was not abgerved. In the Court of
Appu:l, Ghaﬁd, aé against tﬁu Jﬁ"gnunu of Brnt51-3nchlll
7.8.C. both Amissuh J.A. and Sowah J.A. confiimed the
decision oi tho'éircuit Courf.- fn the instint casce thcrc:

hes been a breasch of o term included in the schedule o

the policy by permitting . unliceiced Jriver to be the. -

driver of the vehicle WU 809 a% the time when the accident
,occurredﬁ‘apd which gave risw.ﬁo'%he linbility the subjpct

mottor of this cluin. In the cose ADJOA POKUA v STATE

IN RANCE COMPANY reforred to bofors, the Court held that
the policy involvud.ﬁ¢s rcndorud inopufitivc as the
vch;‘nclu:r-f.iwu..t:--'liuir;,;i.'—:driircn:';:1: Lira 'leO i the ‘accident .by‘-_'_}"“
some perason other - . ;Hoaridoh's drivcr Kwnme Amoah who was
the nimed deiverin the p&iicy."ln the Polrua cogc and

also in the instomt cane the underlyln" prlnciple is the*fr

A bre“ch of an Lxclusion or cxceptlon clause hmd occurrcd

resulting cventuﬁlly iﬁ an actibn-in each-pasé,.p
‘yesult of the brpich-in the Pokua casc the policy was;
:udCclared'innperative;'iI"am oi opinion that thmt‘debisions%g

ﬁshpuld'ﬁé follbwed in this cauc‘and hy opinion ig . furtheyr

-(15522 2 A1l E.R, 1. 726 and Passmore Ve Vulggg_ilﬁiﬁl

L.T.R. The Appcllants/nefonddn-s are urging. this 1ppcal
-‘1-30/.
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on the srovad thoi the award o the fcspondents/Plainiiif

-
of d.uwiges, cout wnd inbturest cawmoupniing o L9,490.41.
. .

cents vo.s wrong bocanse the inosured woo in breeh ol .o terwm |
of the policy by allowin;, an wilicenced driver to doiver
the vehicle WU 809 which was inveolved in an acciden$ 18

v

a resulv of which Qoufic Bazzy wis injurcd. I agre: and. - &

FREEE A

for roasong azlready stated I vould 21low the appecl, and
reverse the judgment of the Court below with costs in this
Court and the Courts below to b taxed as.inst the

Respondunt/Plaintils,

4
I would wish to observe ihat thio is no indication  »
. . - ‘;

of lack of sympathy or ¢ven or harshness sowards the . A

Resbogdunt/rlaintiff. It is in my opinion that no : S
;logislaﬁiont however guncrously deviged, e.n provide tobil

fand absolute protection fov tlird.porties. The insuwrunce = ]

buginess is one which in charectériscd considerably by thic

olemeni of chance. ihen once that clement is removed by

the introduction of :in Act which.is .absolute then the whole

~exercisc¢ becomes nug.tory and the humenitarian sq:vice'-u
‘which the logislature invends to provido will be completely .

destroyed. This, I think, is ihe conclusion arrived at in
‘tho United Kingdom where the hohor Insuripce Bureau has:.

“beon created to reliev: thdship.in the nitura Q?iﬁhﬁt

T

which has currently ongaged Thu attention of ourl
Court. I do not think i1t could b:i: over emphdsizéd that i
the preuent position ruquirus.tmprovacnt the remedy liog

with thoe Legislature and not with thu Judiciary,
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costs and expennns vhich the Insurcd shall become 10.,&113’

“driver”. On 30Oth &pril, 1408 , the :uapondc‘:nt inatitu'i;od

Fanparay and Sohr ¥issi Yondewam, the respondent, issued

M

3 o ..

§ LU b 5,8.0. whe dssues raised in hic appeal

are of cnnaidcrahle imporiance to Inswers, Inoured and
the [eneral nublic,

The Appollont Company are aprioeved Insurcr-"._ for the

purposes of the Motor Vehicles {Mird Parr.v Inz nr.mcc)

Act, Cap. 135 (hercafter refcrred to as "the tet ") i
One Sorie Hansaray insurcd his Ho-uor Lar VU 005 (herealter i

refarred to uas “the cart) with the appellants for the
period 6th December 1965 to Hth Dieenlier, 1966 against P
inter alia “acecident causcd by or arising out of the use

of the Holgs Car arainst all sums :'r.ncludinx' claimants

linblc to iy in wespeet of dcath of or bodll“ injurj to
any puraon.’ he tecrms g.nd condi i;ion:}. ‘of the insurance
‘.%rc';-c. net put in a Policy of lnauranco datcd I 11 J a.nuar-r
15;65. ' "L;he. car o involva& in a‘n accidont in Koidu Yovm),
I\..Dno on '”th Jul_,r, 196 a.s a' rcau'l.. of i hlch Tom"ic

]m.:...y ;.ho responiont sust:nned bo:l:n.ly 1n3u¥'ios. .ts.'r. tho |
tine of the 'acc:i.dcn“.: the en1* vas being. driven by one s]l&

Wusi llondowas It is aprecd by both pariiea that at

] . ‘ ) Condewa’
tho tino of the cccidont Sahr I ..si Ias on “unllconsod

oceodin;ss arainat “orio Mansar: Sahy I
roceodin;:s o “orio M iy and Sahr Kisad
T "."":-'.

Xondewa claimins, danapes oy tho 'j.njurios sustained 1

tho acc"l.dcn‘t and on 215t Au; s, 1070 the High Cou.rt

£ave Judgment in favow: of 3 (.*z]mmlent for lc.6 500

danages «nd coasta vhich \.rorr-i lnior taxed at &2 ,99Q.41~0;

lIavii’xg fuilad o recover tho judgment dobt frowm .‘Jorj; :

u rit of Lwmona againgi thu dppullants on 22nd Jun

97 olaimin;: the julpment debl plue intorest., In

b e o
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their Delinee, the appellonis disputed 1liabilicy

tl;c sround chat Gohr Gssi }idncr!.w.—.'a was an "mﬁiccns.cd
driver" and theinfore the _L:Labllltv Vies not goverod
by the terms of the policy. ‘fhe action vas tried by
Te;]an'.]' N (;us T then was). The learned Juirn Gave

judsment i'or the reonondent ont he gave vhat anpears

to Lo a swmmary of his reanons at the end of his lengthy

Judsnent. He naid - "

"In the present casc, the driver had no
d.rJ.V'.Ln_ licence buk ul the time he drove
the vehiele hich ln‘]l.I‘Ld vhe plaintid'f,
thera was a policy of insurance vhich
covercd the use of the vehiele, finee the
usoe of the vehicle in the narticular
cirewsiances of this casd was a user 2 7o >
covervd by & policy oi insurance in_ ’
respace of ~third party risks vhich .
corplicd ith the requirements of “The
Hotbr Vehiclea (Third Party Inswance)
- - het, Cup. 1335 (An Ordinunce to make - .
mrovislon against. third party. risks arising
out of the uie of motor vehicles) ande
follo. Zny the prineiples in the authonities..
. o - edied -m‘l purt).cularl) the cuse of THE NBT
R T GIOED IRBUIANCE €O, Ui THDIA LD, v. LILIAT
. CROSS Ai'D ANOTHVR. I ihink that tho
mizeéenhion elaust: in the schululc of o-hibit
"gh L., ihe Insurance Pollce 'y incs not
reliovs the defendantn company from the
liavility of satisfying tho Blaim under -
'Bﬂrcti(ul 11 of Can, 135."

“"he appcll.mt.. appcaled to the Court of Appeal

e u.:ms» . the docislon of 'Mojun T, ‘f'he o.ppeal was hea.z"d
by the Cour“'t' of lppeal (COie C.¥., Cohe Terding J.A,
'alnrl P.in lavies T, ) and 3udere nt wag delivered on :

.A1f,‘-':‘.]|"§l.:'tf, 1972 ddomiasing; thce -.npeal_. The ;]ud;;mont

viag delivered by the lesined Chi of Jusuco and tho

othoyr two Justices agreed with ldm.

The Court of Appual held that a3 the time of the
aceinrnt the cur vas buing driven by o person {i.0.

. 8ahr Kiasi Xondewm) "eausht writhin the ombit of the

it ?3:.;\-.'_“

px-ovir;o to tho dofiniltion of "Driver" in tho schedule R

]

R
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to Mie B cireversacevaas in thnt the driver was an

wnlicensed drivert, but that the proviao was a condition,
» ' V

that section 9 of il Act intér alia rendcrced "any
condition in a policy providing that no liability shall
arise wnder thu pnlﬁ.cy" of .no c-i‘f,ect;. 'Eha.t_ the proﬁso
vias such ; condition and Lherefore the prgviso was of
no ¢ffcet. Put 3uccint:13}, the Court of Ippeal said in
effoét that alth;:)ugh Sahr Kissi Kondewa vas caught by
the prnvisn\yﬁt the appellants could nntlrely'on the
proviso to repudiate liability beeuuse the proviso was

& cuirliiion rondered of no etfect by séction'9 of the

.

Act,
The importunt issues in this Appeal way be swmarizod

thus:=-

(i). *hether all conditions in a Policy of
) Tnsurance whether relnting to.events
-'occh'ng before. or. gfier the happening
- of tHe event fiVlnL rise to a -claim
under the Policy, for death or bodily -
“injury causcd by or arising out of the
use of thc motor. vehicle covered by the.
policy, are .of -no:effuctsas. a"ulnst
Lhird partics. .
(ii) Jhother'a third party claimant against .
an Insurer for the recovery of a judgment .
debt obtained agiinat-the Insured in . .
respect of' death or ‘budily injury causod
by -or arising out of the use of a nmotor -
- vohicle covercd by the Policy which also
covers liability in respect of death or
"bodily injury, is entitled to succecd
irrespoctive of tho turma of the poldey.

Conpulsory Third Party Iﬁﬁurhncu of Molor vchiclos wa
introduced in Siorfa_Ltsohd.in 1951. The logislation . ’
. intreducing it, the ¥otor Vehiclea (Third Party

Insur:mco) Act Cap, 133, vus pa..sed in 1949 but it

did not cuue inte forco mtil 1t April, 1951, Tﬁé
Act incorporated certain provisions of two British
Actgof Parliament i.e. tha Rosd ‘fraffic Act, 1930

and tho Road Traffic Act, 1934 . (hcreinafter reforred

A




Bo as ihe 1550 Aet™ amd "ihe 1934 Lot .v:'n:'.|_.=o.(:'i,ix"cly).'
et . . 3 . O . -
The ansvorr to the Jirst gueavion formulaind sbove turnn

on thie construstion of anciion € of the *cit, vhieh is

in the i'ollewing terns:-

“fny condition in a jolicy or seocurity
iasued or given for the purmoeses of thias
Aot providing that wo liability shall

arlse wnder the pélicy or suacurity or that
any liability se arising”shall cease in

the event of sons syweified thing being
done or omdtted to L done afier. the
happening of -the event piving rise toa
claim under the poliey or sicurity shall,
in reapect of such liabililico as are
revulired to Le covered by @ policy or
scewraty iasued for the purposca ol this
Act, bu.of no cifeci: '

' Provided that nothing in this sceiion
shall . su consirucd as to render void any
provisien in & policy or sceurity reswivring
tha person insurcd or sceured to repay to '
tho insurer or the  iver of the sccurity any
-suns \:llicl_f'tlu: insuror or uine piver of tho
socurity may have Leeswie liable to poay undor

“the poliey e the sccurily and which have
been anplivd to the satisfaction of the
claim: oi tliird pariiea,” ‘ .

' - fac R

Thia_'be&_ﬁén i;.¢.‘wb,',:t'f.zn-i.j.al-l_i:_:jbii@ﬂ aang’ ué}l}G of.j_._t-he

1930 Act. ‘lhe im\{:éri;ﬂ.f-('li"“f ¢renco between tho two};fé" BRI

sections i that in the Pitish section there ars comas

af'gor tho werd "ACT” vhore it Cirat appcars, and aftor
: tha ol "ecaae®,

the contention of the respondent 4a that the

‘provicion in the pelicy, that 1iability shall only be

.-

covered by thas policy il tht cur vas heing driven at®
the tie bf‘r-::.lm ur:cidm;rt by +He Insucod oy "by a _d_.t:‘ivc:r'
- as def‘i‘ne(i_in the policy, is a condition rcndarerl- of, .’
no offect by :*Jec‘.;iuﬁ Yool thy A_Qt.. ﬂ.o§$1~ﬁ11;; to th:l.;.
0:1‘(_;\‘0‘:1011%5,- a}l conditionz in . policy ere rendersd of

no ox‘f‘cctb-b:{ thc‘ asoction. On tho other lhand it wua‘

arzued by Counacl Tor the appollamt thet in the first .
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plueae the said provision relating, o whe driver of
X .
the car wags not a condition idihin the iteras of seetion
& hut a elassitication of person:s insuved wvithin the
terna of Loction 7(1)(b) of the fct, and that, in any
casy, seciion € of the fct relaied only to a thins done
or omitted to be fdone after the happening. off ihe event

idving rise o & claim under the policy. - e

The (ueistion then arises, is the prOV181on relating
to the drivédr of the car a condition? It is provided in
Séction Ilf'éf the Policy under the heddins "Geheral

~cvpi.:l.on"" thuﬁ:—

“the Company shall noi be licble ﬁhder.this’Polic}

s o+ in wvuspect of
(1_) -O - - L] - » - . .._ ‘
(2) . - a 7 o . . . o-

1(3)- any aceldent, ]oun or damaxc dnd/or 11ability
cauged sustained or indurred vhilat any: moto§
cax’ ifi reract of b6r in conncction with ﬁhio
1nnurwncc ia 5runLud under this policy is

(n) .. - . o ‘o S o o. ) . - -
(b} Ddeing drivon by any person other than
o driver,” '

e I is also urovlde& in ucctlon II (hcadcd "Llability

to Third Purticu“), elauso 5 ag follow”.
"In terns of .and ﬂubaucu to tho llmltutlonp
ol Tl 1ndumn1Ly vhich is pgranted Uy this
.Boetion to the Insured the Lompany ill
indennifly any Driver vho is driving the
Moter Cuer on the Inswed's order ox with
iy permission provided that auch Driver

(a) 1is not entitled to iﬁdénmity under
any olther policy

(b) shull ayv thourh he were the Tnawred
obgerva fulfil and bo subjeel to the
torma oxceptionu and conditions of
this Policy in so far ay they can
apply.”

(R R B S AT
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Aand MUriver” din Jdeiinal din the Celwedule {Ghich, AL is

not disputed, Loruas porl of the pelicy) as {ollous:—
"Any of the Folloving:-

. _ E
(1) Uhe Insured.
The Imsured may clco drive- a lHotor Car not

belonging Lo hin sawl net hired. o him under
hire-purchuse oy roeeucat,

(bL) Any other person whe i driving on the
Policy holder's order or with his jcrmission.

Provided that fhe jerson driving is
peridtted in accordaners vuith the ligensing
or other leus or repulaiions Lo drive the
woiLur ca&y or liag been gu ‘;»Ul'ruil.Ln;ll' o1 L
noi. disgualificd by ordor ol a Uvurt of' Ty
or by reason of any eniasloenl or repulation
in thai béhal? from drdvag such Hoter Car.!

~ I shall deal firsi vilh Wr, Rorers-trighi's arguient
relating to clansilication and forr that purpose 1t is”
nocusialy o i wii the relevant provisions of Scetion

701 )(b) of Aia-tels The velevant. 1k ol the section

uhieh dg- vopled ieam seclion 46 of fhe Road svaflic

(1) A poiicy of” Tosiance For thé parposcs

~of thia Act '1:-111::1; be ;2 policy vhich
( i.l.) " ) - - R - - .

(b) inswes ‘smﬂh person or classes of
person as may be svesificd in the
.- policy in respeet of any liability
which may e incuwrrad by him or them
in roaspecth of Lhe death of or hedily
: injury Lo any persen caused by or
arising out oi' Lhe use off a motor
vehicle covered Ly the policy."

Pr. Hor,-.rru-'.!ri;'-',l_:t:'::.A arpament i Ehat il rovision
in tl;p policy (iilclmti.'nl;; Ll .-;-:!'wtlu'lu) relating to the
. ‘ driver of the: éar nierely }ilJl‘:f:.i.?'ilﬂ:Z the "puerson or clusacs
of person" insured within the weaning ol secliun 7(1)(v)
and is not & condition. ik clealy Lhe "peraon or

claspes of peraon” inswred by the paliey z2re (1) the
; I ¥ Y
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Insured and (ii) any other persen who i: driving on E
the'Po;icy holder's order or wiih his permission,

provided that thut-pcrson is not cauzht by the o +
rectrictions laid dowm in the meoviso to the definition
of "brivor® Clausc. snd the liahility covered b}.the
policy, according to Zection II Clayse ; of.the Policy,

includes “liability in ruspect of death or bodily . .

LA S .

. . . L
injury to any perocn” in the event of aceident caused ‘

bf or arising out of thc ui¢ of the motor car, shich
in my judgment is the liablity roquired to be covered
Ly secition 7(1)(b) of the Act. I agrec thorcfore that | C
tho combineJeffect of tho clausu headed "General
Txcoptlon" aloted abovu, section IT Clauso 3 the

dcf1n1u10n of "Driver" inthe. Sehedide: to: ‘the pollcyyand

Scction(II Clause.1 of the Policy is to spuecify the
porson o ﬁlnﬁscs'of person‘inSunhd by the poiicy, to"

uge thn Uulﬂu oit th sub-sect1on, "in PCapGCt of the °

'dcauh of or: bodxlj'1n3ury to any‘pchOn cauJod by or

=uri"in' oul of the use of tha mntor vehlcle." Dut

wthat is not the cnd of thoe muttLr becauge to say that

¢ proviviun in o policy apociflub tho "person or claases

i ol person: insurod-by'tha pblicf does not'rman that that .

f
o acmicy A e ko

P

provxulon it not a cundltion of the pollcy. Mr, Rogers-

‘rivhn dollncd a condition as "a tarm of a contradt

[ y——

A AP Soncnptn. o

which qun]lflcu a primary obligatlon " abd asubmitted

that tho prov1a10n in tho policy apocifylng tho “parson

-y, -

or classeu of peraon” inpured ﬁoes’notuqunlifytﬁhb_ L

. =
—— — -

e e ——

prlmury Ohllﬂatlﬂn under the- pollcy and thor :foro that

T R e

pPOV1u10n is not o condltlon. I do not thlnL that it.

*

is ncccsaary to gd into the queation of wheiher or not

e Ve

o
TR LY
§r = F

the provision "qualifies the primary oblipgation!, becauso

in my opinion, the dofinitlon of “candltlon“ urgod by
q?
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M, Rogevo="right is too restirictive. I apree thaf

"eondition" is sameiines uscd in that sense, but it
is L'requently used in o leas restrictive scnue, In

: the recent ease of L. SCHURER .6, v, TCK:AM HACHINE

POOL SALS LTD, (1973) 2 Y.L.R. 683 Lord Morris of

Borthi—y-t:ost aaid p. 69X,

®"Just as the word "uarraaty" ray have
difforing meanings according te the
context g0 may the vord "condition".
Tha words "condition precedent "may
] have a speeific meaning,  But the
T ~ UMeonditions" of a contract may be no
I moro thzn its turks or provisions.
A condition ol a contract muy according
to the context be a beram of it or it :
may dendbe sonclhing: to be satisiied
beforc the contract comes into operation
or it may denote sorthing basic to its
continuing opcracion.”

I ihink that that is ihq,ligﬁt épprpach.anh I adopt it.-
; o T FQ opinioh)'thé ﬂqfd “Coh&ﬁﬁiqnf_in suetion 9 of the
Rut:mouns_nd mpru‘th#h'a "-I;e;-‘n"r or a‘"pfovision“.of tﬁo
-ﬁolipy; fiqwchin Lhiﬁ 1ightgilhu prouisiqn in tho policy
."§61£fing't;,&r{§éruls, 1ﬁ:my hpihipp; a condition. 1t is
& éonditibn“apooifying éhc "gcfaonlog classas of pormon'
insured Ly tho.ﬁdli;y;' ]" . ‘
I now tqfn_to the ﬁﬁcatﬁun yh;thor or not section 9
» of tho Abt,peﬁdé;a-all c?qdiiiona in a policy ineffoctive
or ﬁffects only gonditibhsiéé}ﬁying.po acfﬂ_@one or
qﬁitted to Lo dénc "afier the haﬁ?éning of the QVCnt
giving rise t6 & cloim under the policy." The Court of
Appoal cnnatpuud'ﬁha_aecfion:diﬁjuncﬁivoly and hold that
“the rotlon rcndpréd uli_goﬁ@iﬁiong ina poliqyrof.ng
effect s agoinsi a third paéfy. The‘leajhoélﬁgﬁibtéé
A ; nlel ..

Justice gho dolivored tho judient seid ipfor alin:e ; -

L WG
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"Phis brings wa to a construction of L [ C{
aocetion 9 of the Act. In construing

. this seetion I think it is immaterial

» - vhether o eondition falling vithin its

ambit is precedunt or subscquont; for
vhether it is precedent or subscquent
s0o long as it is caughi within the ambit
of that scction it is of no effect o . o

Lot me nov spell out the way I read the
materinl portions of scetion 9 of the Act,

I read them in this way -
Any condition in a policy or security
issued or piven for the purposcs of ‘this
Act providing -~

L . (i) that no 1iability shall arise undor
: ‘ the policy or sccurity;
{(1i) that any liability arising under the
policy shall ccase in the cvent of
soma specified thing bLeing done or
. omitted to be done af'ter the happening
' of the event giving risc to a claim
" under the policy or sceurity. . B B (]

in other worda the scetion in my view
. embruces tuo scparato and distinct types of
conditions, nomcly, thosc which have the effect

of negativing liability ab initio upen -the breach

.. “of such a condition and those vhich wmake the
negivbiving of the liability conditional upon the

doing or omifting to do some specified thing
after the happuning of the event giving rise %o .

a claim under tho pollcy or security, The sectlon N 4
deala with conditions in Py policy which seek to '
prevent liability from arising on the one hand - 3

and these which seek to avoid a liability which } S

" has ariscen on the other. That I think is the : ) -
only rcgsonable and proper construction that can
bo put to scetion 9 which will not ronder it , )
either non-sensical or, stronger gtill; which ' ' A .
will not result in defeating the object of the . v
Act, namoly, the protection of third parties

using the highvay against death or bodily inJﬁry : _ %ﬂ

Ly -tho uze of a motor vehicle on the highway." o %ﬁ

My Snythe, learned Counsol for the rcuapondont, urged us E
Bl

to ncoopt tho construction pui ‘on tho soction by tha . . Wy

Court of A?poal and also rcelicd on the caso of THE-NEW

Ry INGURANCT. COMPANY OF INBIA L. v. L'ILIAN TVEGTN

ClOr & ANOTIITR (1966) Fost P:I"wcan Law Iloports 90,

he facts of that case are in many rcupects similar to

e

thosc in the present case. The respondent was injured

| g
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in » motor asccident and recovorcd judgment against

the owwr ol the cirr, the nser ot vhich the Tnsuroy
(thu.uppeliant) had coverud by o third puarty poliby;i
The driver, wvho ﬁud Lhe ipyured's pe:misaion tn‘drivc
vas at tﬁe tinc disﬁunlificd I'row holding a driving
licence. ‘''he.policy contained an Txceptiona clause
oxcluding 1inbili£¥ ol thU'Insurcr'"in.fﬁspectrﬁf any
clain arising'uhilst'thu mufor vuhiicke is'being drivon
by .;......, any person other fhin the Authqrised

Driver." ‘ilie Uchedule to the policy defined an

P

FAuthorich;Driver“ ag "any person driving on the o

insurcd's order or with his perwmission provided that

(he has o licenco) and is not disqualificd secees. from
- ) -

driving." Tho rospondeni sucd Lhe: Tnsurer. . The insurer's

defonce wag that they werc not Jiable bueause %hc'driver,

.~ * . : . A
_being disqualified, was not .wn uthopiscd driver, - 'The

- Hagt Africi Court of Appeal’ (fo:bold V.U, wnd Grabbe J.A., -

‘:Lgstrung J.A, disacnting) gave judgnent Tor thoircapondont.:
boaliné with ﬁobtioﬁ 8--0f Lhu Kenya Act (which is

substantially the sane hs'our acction 9 - excopt for the

positionin; of cormnas), Newbold V.P. said at p.97 -~

FI8 .

“The seetion in the Act differs from the

British scction, which appears as The Tload

Traffic Act, 1930 $.3%, in that in tho _

Fenyi Act the Comma appeinrs after the word

JMpolicy™ instead of. of'ter tho word "ceese".
Grammatically tho words “in tho cvent of

some spécilied thing lreing done nr omitted

to Le danc aftor the huppening of the event

lving riso to the cliin" can; with tho ‘
com where it 10 4n the Kenya Act, apply ' g
only to the words’ “any 1isbiliiy so ariding :
shall ecase" and not Lo the words "no

liobility shall ariso.” .

e + ! L) ] ) . . . ° . Z 7"
T wceept that.the rult Gf .construction in

Britaiy in relation tu old statutes was that

the Cowrts did not have regerd to punciuation

in interpreting a section, The recason for

this vas that until about 1850 the punctuation

of soctiona s inasorlod aftor tho logislation

ied boon cenacted, with the recsult that the




[ &t s

pune cuation had reecived no lepislative : L
anthority, “hethur fhat rule o
conatruction vould apply in Britain in
relavion (o nmodern gistutes is open to
- : doubt. lowoever, viaiLever mey be the
position in Britain, T have no doubt
vhatsocver that in ™

an Alrica the Courts
should in consirueti.n of a scetion, have
regurd to ihe punctustion of the scetion
Just as much as they ghould have repgard -
to ony other part of it. The rcason for
this is thet Ll sociion as enacted by the
leginlature coptriins punctuntion. Indeed,
thorce arc a multi tude of examples of
apendments Lo scotionns copteining amend-—

ments to the punctuntion., In any event I "
camioy scc hov it is poasible io attach
- the words "in the .ovent of somc speecified :
. ' ' thing bLeing done ...... after the happening
of the cvent giving 1isc to & ¢laim eeeseo”

to the vonds "ne lialility shall arise” for .
the sinple reagson Lhni liability would alruady o -
hove arisen LoTore Ble. wvent; therveforo, those s
words clearly attech and attach only to the
vord: "ony liability so arising shall coase.”
This logical construction is merely reinforced
by the positioning of the couma in the Kenya -
Act. . . . ) . .- . o ) i'

rthe effect, thevefore, of this section is
that a eundition in & policy of insurance
providing-thal ne 1lii-hility shallk orise under
the poliecy is inuffuctive in so far as it
relaten bo.onuch liabi litics ng aru required
to be coverad by U palicy under 3.5(b) of the
Act -and in so o as any. such condilion.is
- prayed in wdd to aveid. lisbhitity to a third
" party vho has been injurcd.  Insofar, however,
< : a8 the rolabionslip of the insurer snd tho
: inoured 1t vanceined, Lhen by virtuo of the
.proviso to the scctien, if the policy contains
a provision raguiring tho irisured to roupey
to thu insurer ony anwuni which tho insurer
‘has had to pay to a 1hird party in - - nhung
eircugstances in which the condition applios,
such a provision is perfoetly walid.". ' -

. et 1.0 . tn . L 18 308 -

" In vicw of thu fact thot il “ust African Court of

Appeal atiachied so much importanco to the commas in the

aveiion; it will be useful to.oet out the relevant part .
N C et _ _ '

of' gection of the Konya Act. Tt reads:-

o re

"Any cundition in a policy of insurance;
providing that no lisbility shadl ordse
. , andor tho policy, or tiab auy linbility

- - go wrising, shall cows: in Lhi: dvond of ¢ )
souc spocified thing being done or omitted : o
to be dono aftoer the happoning of’ the ‘
ovent yiving risu to u claiw undor the
policy, shall, as rospucts such liabilitios




ag ey aquired Lo boe o covered Ly A
pelicy wiler 5.5 of tLais Act, be of
no el fect,”

It in_impoftnnt to nnturthut the pinebuation of tho
Kenya suéLinn is quite dilforent fron the puﬁctuution of
ours., In uhe Kenya scetion, there are no leas than four
rommas, Lhilst in our scction Liwr: are only two commas.
I sharc the viev that punctuction wnarks in o statute
may L called in aid in cons£ruing the statutc, But I
would :dd bhat they are only aids and «s such they should
not 1l al\nwgd to cver-ride the olear and wnnrbiguous
paaning of Q SLdLutC wlicn fuﬂd tnouwhole,  Tn view of
the Aiffer-mee of the. punctuation boetweun the Kcnya'

_ soction cﬁd ours cunl in view -of “the importance attached
to the punctuation of the Kﬁnya.soction'by uho, hgt‘
Mricnﬁ gourt of Appeal, o bnmmi;, in my opinion,

L ] ! e

d'ur;i.vo much -ossisbanes from the deeision in the NS

P

T _INSUKANG - COMPANY. CAGRE in construing our scction 9.

e llow then is owr pection 9 fa be construed? . The

‘édnutrqpting pu o Ll édhtion'hy the Court of' Appcal

amountd to thin:~ 211 cowlilions relating to. something
happondng heforu or after tho cvont givéQ}riam to tho

clain. are ol' no eilcet. “To my 1ind this conatruction.

)

moans that all condilions in a policy arc of no effect,
beeaude in.mf opinion all cdnditinné in a policy of.:
.Iﬁsq;nﬁcn wastl rulntuﬁto somethinﬁ.dgnu or onitted to
bo donr: éighcf boforc éfrqftur tho hnﬁpﬁning of the |

evont, " II' an unauthorisod peraﬂn drives the veblelo, and’

-an‘accidont oceurs that uillvbé something done Eﬂfﬂgﬂ the
hupppning of the cvent (L.o,. the necidont). If the.
1nsuréd faila to report the uccidonf to tho Insurera, that
.will Inr sonething nmitbcd-to be dono ggﬁég tito happening

of thi c¢vent. Ik is an importent rule of construction of

et o o L 3




t 2. 3 a
stetutos that a stotete rmst - read as o vhole and |
the intention of the legislatuc. st be gulhered
ey the statute @s o vlwle, ¢.ch sceliw throving
Iishi en the vest. applying Lhis rule, it ia quite
el theb it wau not the intention oif the lcsiélhturo
to render all conditiens in policics of Insurance
inei'Tective. The et iiscll rLcogﬁisés that it is
perfuctly permirsible to inseri conditions in policies.

" Scetiona 7 and 10 of thyu Lcb put this beyond any doubt.

Scetion 7(3) provides:

"4 policy shall b of no effect far the
purpnse ol this Act wnless and until there
is isgued by the approved insurcer in
favour of thc person by vwhom the policy is

i - effvcted a certificate (in this fct
referred to as o “cortificate of .insurance")
in the preseribed foin and containing such 3
particulars .of any cunditions subjecet ' to '
which the poliey is issucd and of. such other
mibbers as nay be proescribod.”

In my opiosdon, il it was the intoention of the logislature
. . . - . : LV ’
to put a ban on 11 condilions.in policics of Insurence,

e ) ey .
the vords "such poarticulars of .any condilions subjoct to

wiich Lhe poliey is dasued,” would nol heve been insortod

in thoe sub=gection. udte clesaly thosc wverds indicate
in no weertoln teras that an 1nsurer oy issue a poliey

"gubjuet Lo speeilicd conditions. Such specificd conditions

mny includo conditions relating to sorwthing Lo be done
" or omitted to be done hefora the happoning of the event,
The reloviant pgfb of avetlon 10 of the Act in in the

folloving ternas -

%10, Yhere a certifiente of insurance has
been issuved in-favow: of the person by

vhon a.policy hns beuen effeocted or where

a curtificate of sceurity hns been issued
in favour of the per:ion whosc liability

is covered by such scourity so much of the
policy as purports to remtrict the inauranco

it LI S TS S



of n person inswved Licreby, or, in
cusu of o securilty, such condlitinnas

. attached thercto wo puarport to restrict
the liability of the siver of the 4
sceurity, in reapect of any of the T
following mattcra - ;

. . ————
PN

{a) the age or phys:udl or nental condition
of persons driving the notor vehielejor

(b)- the condition of the motor vehicle; or

{c) thc number of persons that the motor
vuhiecle carrics org -

(d) the weight or.physical'churactoriStica
of the gooda thai the motor vehicle
carrics; or

(cj the times at which or the mroa within
vhich the motor vehicle is used; or

(f) . the horsc=power or cylinder ecapacity
‘ or value of the motor wehicle; or

(g) thc carrying on tho métor vehiclo of
any particular apparatus; or -

(h) .« the earrying an the notor vchicle of any
particular means of identification -other
than any nears of identificatien required
to be earricd under the prov1u10n3 ‘of the
Road Trnfflc Act,

e

-‘uhall in rg3puct of such 11ab111ty as aro
quircd to be covercd by a pulicy. or sccurity
Lsnncd -for the purposaa of this Act, be of no
et "

_In-mjﬂopinion the intontiou.of‘thjg‘uoction'ia to
afoéify certain conditions, vhich, if,inaurted in e
Policﬁ; viould be ;noffactive agéipst third parfios. Ir

- tho intontion of the lcgislafurc in enacting sqction 9
was to render all éondition5 incffoctive, then it veuld
nobk lave Loeen nécussary'to enact soction 10.: This
‘sanclnsion is reintorcud by the fuct that the equivalent .
‘proviﬁion in Britain to our Scction 10 was fifs@hcnacted

“in 1934 by soction 12 of the Roud Traffic Act, 133k

"It suons to mo that if suvction 38 of the 1930 Act, (our
. _ goction 9) had rendored all conditions in a poliocy
inoffcotive it would not have heon necossary for the

'{4 . iogisluturu to onnctl adctinn 12 of tho 1934 Aot providing




'Y 12s
thei ecetain speeilied “conditions™ in o poliecy Vere :
inct'fociive. :-[1'1 ty opinion, wost, ii" uul all, of the
mabers sei oub in scetion 10(a) to (h) aro natters
fclntil, co snncihinc done or Qmittud to be dene before
the hd}ﬂanluﬁ of ths event, I tﬁcrcfofc section 9
arfeetel conditions rolabing to aomcthing'donc or cmitted
ﬁq bo dont Leferce the happeniiy; of £he cvent scection 10

would not have becu nccesaary. .

In ny judsment the inteniion of the legislature in

-

enteting seetion 9 vas to prevent Insurers defeating

claims by injured persons or by the dopendints of persons

killed as a rcsult of an accident, by rclying on conditions
in the policy providing Lhat there shall be no liability

if ‘sonctiing is dons or omitted to be done after the.

nccident,

4

- ¥ou..thu sake . of éiurity; I shidl spell out the way I

rend the soclbion. Tt is:-

-
Ayl_cuﬂditinn in d:poijéy or sccurity isauved e
- o } . . SR .
uy givnu fmf;thc pnrpugusvhf'thia et
pruﬁ‘_\riq.i.up, . -
(a) 'thnt no 1iqbi]iby shall arisbkundc:

the poliéy'gr.ﬂccqrity

.‘"'.'1 Ce e .oor

S P . L Coee o e

(b) thﬁ: any linbility so arising sﬁali
cuaso |
lﬂ;gELEXEEE"éf aomc-upocifiud tﬁiﬁg boing dono
of ondtted to be dene aftur the happoning of.
the event glving rige o t. clain under the
policy Qr aucurity~ |
, Eggkl.

in reapect of sueh 11dbilitles az arc roquired to

~:boreovaped by o pelicy er'sacurity issued for the
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purposes of this Act

Be  of no offcci,

In my opinion thercfore the words "in the cvent of some
apécificd Thring ﬁuing donﬁ or omitied to bg‘done-uftor _
tho.hnppeninc ﬁf the gvent ﬂifinﬁ risc to a claim under
tha policy or sﬁcurlty" govern the word° "no liability

'shall_arlsc undcr the policy or sccurity" as well as the

words "dny liability so-arising shall ccase.”

- In my opinﬁon this i3 the logieal, grummdtical and

COHIUN SLNSC conatruction of the scotion, I am fortified
in this opinien by thu fact that this has lieen tho
construction put on the equivalent sestion (scotion 38

of “the 1930 fct) by the Pnglish courts and Text Book

wrltcrs.--ThL hdllgh Dlv191onn1 Fourt cnnaldercd soction

- e wa— e

38 of e 1430 Act in BI\IGHT v. ASHFOLD (1932) 2-}( B. 153,

o Lord Hounrt C.J. put ‘tho polnt of thd . dLClu10n quccinctly"

at ‘powb.‘ e safd -

L. mhin, cleo, I.think ia.yreally too.. iy .
clear for argument. Thi: policy reforred to
did not covor uno vwhilslk carrying o passengor
umloss a side car vas abtached to the motor’
cyolo. In those eircumslances, which wore the
cireunstanccs in the present case, thero was
no policy of insurance in forco in respoct

©of third perty riska, H#elianeo was placed by
thio rospondunt upon H.59 of the Twed Traffio
Act, 1930, Lut T think it is quitoc cloar that
-that .soction hae no relation to a condition
such as is contnincd in thias po]xcy ve 8 e
» - - - L) L] . L] L ]
This was a condition which circumscrihed the
oporutien of the policy from the beginning.
Thore wag, theretore, no policy of insurance
arinst third perty risks at all in force in
rcletion to the dse of e motor cyele by the.
rcapondont;, vhere a pashengor vias being carried
oLhurw1sg +than in the 3|do—caro

In GIAY v. BLACKNONE (1934) 1 K.B. 95, Brenson J.
said at p. 105 ~ 107 (and I respoctfully adopt his

roasoning):—

ey i o ey A e T R i B e e TR




Muen ecore-s G0, vhieh ia relied upon by

Lhe plaintiff ia this e na deing avay

ith the proviaioen of Ll policy under

vhich it s eppecd bhoi the policy shall

not covor the coar vhen it iz beiny used
othuimrise Lhat Cor privebe purposes ......
The argwent iz Lhat o provision in a policy
thel the enrp ahedl not boe covercd if it is
heing; used for & certain purpose is rendered'
of nu wricet by this clavs., It is said that
chie eliuse mubi be read without a comma in it
and, as T understoand ib, in the following vway:
"any comlition (1) that no liability shall
crise or (b) tiut any linbility so arising
shill censo in Khe event ete shall be of no
efitoct.  MNow, 3L sodflin o ne that is an
inpossible con:lruction to put upon this claunsec
vhether you pui o comna after "ecase" or not,
The ncetion seiw to i Lo e perfectly clvarly

expressed os ik stands and to provide that any .

condition in the poliey praviding that no
1iabililby shall arise wder it in the event of
sole spoecifizd thing Leins done or omitted to
- he dune aitter the event giving riso to a claim
under the policy, ahall Le of no effect; in
abhoer verds, the voiddls "in the cvent of sonme
specificd thin:; being done cic" apply -cqually
to the *ords ®ihnt no 1iability shall arise
sesessnsas” as they do to the words, "that
any linbility so arising shall coase” I think
the patter may be tesicd by lesving out one of
the suggested wlternatives,and dealing with
Lhe other by itaclf.  So treated, “the scvetion,
accurding to the pleinkiflf'a argument, vould
rend "Any condidion providing thnat no liability
S shall arisc under the palicy shall bo of no
CufTeet” which g vaihusly n provision vhich
the strtute never neant Lo cnact; and the
cttonpt to-brock up the uords of thu section
as sugpusted by tho plaintifl leads to what
avems te ¢ o Lo a nonscnaical provision in
" the statutu. it is apdd that thero is no
logical Aifforcnce between the enactment vhich
Perdicccut obviously intended,- that the failure
Lo chserve comdlitions as to something to be
duhe or ondiuted after the bapponing of an
accident should not he zllowed to affect tho
wdcr-iriters' liability in casecs of third—
purty cliing, .aod an enactuent that, no
matter vhat the partics agreed in the poliey,
if the car did an injury to a third party the
wdersriter shmidd have to pay; but it socms
to e Lhal theec is all the differcnee in the
vorrld betucen kbhe tvo positions, A man may
acree Lo have certain cover und he goos forth
uypon Lhe rawdl covered according to that agreo-
nent, bul'oro an aceident happens, vhat offance
has be cowmndttd?  He has pol o policy which
for all that h. has hitherto dono covers him,
aud he is saved from £.3%; and yot if the
policy containn conditiuns as to something
vhicli he rust noebt do afler an aceident has

e

e miaan -t
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heyppenead, a feoilure on his purt in that
ven et cay eheble the anduaruriior who
vian on rist oai the Biow clwen the aceldent
happaticel Lo cocape, wid one can well
wmlersiamnd che logislature saying that

. ) ihat shall nol be permiticd.

Tit oll wus in order betucen the asoured
anel bhe wndertoditer vhen the accident
Twpriened, Lho wvsition coomet be altered
hy qubnoq”unt iwcachens or by acts or
orissions on the part of @lic ansured so as
to nafze hin less able 4o coiopensate the
persen vhio bas been injurcd., But it would
be an entirely Jdifferent jutter for the
legialature to o back to the tinme before the -
aceident had beppendd and to say that, if -
anyone chooses to undervrite a2 policy in

! connuction with o motor-car, no linitations
as to the tine Juring vhich or as to the
persons by 'thor:, or as to the ianner in
which, that vehicle can be used can have
any avail to sawr the underuriter from
lialility,™

e fngliash Court of Appe: 1 adso conalrued the section

in <CROSVORD -v  (MTVIMSAL TUSIUMCT €O, ITD., NORMAN

ve CHTSHAM FIR ARDO ACCTOwE INSUBARCEH SOCERFY 14D,

936) 2,KeBe 253, Sleascr Ll dolivered the lesding

Juds |01‘1‘L A“L-‘ said at p. o8

"It \"1.1"[ be notieced that tho cumh.tlona
:-uhu.h are not Lo cxenpt: “the. insurance L
Gorpany Troi Mihility bo a third party,‘cven}
if bher be broken by the agssured; in 3.38 -
are’ 11n1Lcﬁ ‘to «.ises of "sone spoc¢Fxcd
thin; Lot done or enittod to bo done after -
the happening of the oevent giving rise to a
élaiv underr the policy™;-in other swords, the
fact thai an as:ored fails, for exanple,
umnder the condilions of o policy to five notico
cof the aececident, <hich night othervise, as
bLoetveen the aasu.ﬂd ard the insurance conpany
‘he a sufficicont waweor for the insurance company
nol to pay, shall not avail ays againat the - -
thiad party; bul it will be noticed that the
protection of th. third party notwithstanding
tho Cact that the assurcd has not complied
tith 211 the condlitions, which iu given by
Scetion 33, is lidtod Lo things done or
ot btud to be done alboe tin happoning of an
ovont giving, rim Lo o cluin,'

. - Tn MACGTILIVRAY OF INGUANC . LA, b Waition Vol, 2

/‘ it 45 stited at p. 1010 pari. 2000
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"Conditions in a policy issucd under
Parl VI of thec f%ct, rclieving the _
‘insurers {rom liability by reason of
sofu act or omission by the insurcd
after the happening of the ovent giving
risc to 2 clain under bhe policy, ara
of no effcet agninsi Lhird poartios » -
The usrds "in the ovent of sone
spoecified thing boing dome or omittcd®
apply to "no 11Lb111ty shall arisc" as
well as to "any lialbility so arising
shall cceso."  The cffoect of the soction
is that if all was in order betweon the
assured and the insurers when the accident
occurrcd, the pesition cannot be altored
by subscquent breaches or by acts or
ormissions on the part of the assured.”

T ey

In HALSKURY'S 147 OF INGIAND 5rd Ddition Vol. 22 it is

statud at p. 375 pera. 76l:i-

"A motor policy normilly contains o large
nuiber of restrictive conditions,
qualifications and provisos describing and ;
liniting the scope of' the insuranco. . The ' ' o
only conditions, howuver, vhich, as ecainat T
“an injurcd third‘party with a conpulsprily
insurable clain, wer. rendercd void by the
forogoing enactnont /i.0. S. 38 of the Read
Traffic Act 19307 were conditions relating
_ to somcthing being dune pr ocmitted aftor
*_tho acc1dan.“”m .-

“Fo take another cxample, in Dingham's Motor Clains Cases,
. B N . ‘ - ! |":
6th ﬁﬂitionfp. 635 in a noto-on qocfion 206(2) of the
. Road Troflic Act, 1960 (which.ju the same as our section

9 and 5. 38 of the 1930 Act) il is said thati-

"This section relatos to breachos of policy
conditions after accidcnt, such as failure
to roport an accident, but. does not affect
broachos before or at tho time, such a3 not
having a-driving liccnce in’force.™

And cominu noarer homo the Ghana Courts havo hold in a
nunbur of casus that section 8 of their Motor Vbhiclas

.(Third Party Inasurance) Act, 1958 {which is the eguivalent -
of ow a;ction 9) applies oﬁl&_to conditions relating to
someihing donn or omittcd to be dono 2£EE£_the happonihg

of the event giving rise to a claim under tho policy.
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Civil ppuzl (Ghane) Ho. 165771 deeided in Decuibdr,

1?7f& Sodnonbh oA dn Che conrse of his judgrent said;-

"t secns to ne thal if the intention of
tho. legislature hid beon Lo aveid all
conditions exeludin: Linbility as is
suggested by sceti.a 8, scetion 9 éﬁhe
equivalent of our n.ctian [§7 vhich avoids
rcstrictions in parhiculnr-casms would nat
have been inserted. 11 the restrictionas
sct out in scetion 9 arc in that case
alrecdy safcly incorporated in the ban in

) scetion 8. Hot only im section 9, in that -
casc unnccossary, the inscrtion is certadnly
inplicdly contradictory. The cnoctmont of
soction 9, ond caspecially coning inwmediately
~after Che acction alleged to inpose a total
bun, strongly argues that that construction

; pul on section 8 is pisteken.®

And in thc saie case, Sowah T.h. said inter aliai—

¥In ny view scetlon 8 deals with conditions
rolating to matters which happerr after
1iability had arisen under soction 6(b).
« A fou examples of such conditions would bo
“failure Lu notify tho Insurance Gonpeny of
an oceident, pleading puilty to o driving
charge sithout the consent of thy undor-
. " writer or failure 4o curmrwnes an action
N within spoeificd tine.¥ .

N

it Tas alsn.drgued.by ¥Mr. Snytho that tho policy of the-
ret is to pfotect_third partiocs uéihg the higﬁwaf against -
injuriia or death by.the nc :ligent usc of the highway by

users of uetor Vuhic'lcé on Lhoe hipghwey, ' It was said S

' that.thqt'policy nay be gaticrod from the long title of

thy Lot and £ro0 suction 3{1) of the Act. In pursuance

of that policy, so the drgnoent went, the logislature by

" scetion 9 ingendod to prohibit ns.nguinst third parties

all cunQition;.in a pdiicy relating to sonothing done or
onitted to he done by the insured beforc or after tho
"aceidunti othemdse he intention of the leglslaturo

would be frustrated. That argument HHS acceptod by the

- Court of Appeal, Por the Larned Chiaf Juatico sald in
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the eonpne of his jud:;wnt;—

"It is beyond dispeic thet the Act was
‘posgsued principelly iar tho protcetion ,
and bonefit of thil partics uaing the C 2
hijglwaey. -2 eloge id carcful study of

ehe vholo structwe and provisions of

the fet elearly shovs thia. That being

the cusi:, I share o8t strongly thoe view

thit poople should Y:¢ entitled to feol

assured, as they -olk aleng the sirvoets

-or ke any other lawlul use of the

highiray that tho legislatwre haa

protected then agminal the hnzards of

motor aceidents, It bocaizes the duty of

the Courts therefore to construe the -Act

in such a way as o supprass all manoeuvres

which tend to frustrate the uplrtt and

policy of tho Act."

lai . Tirst deal with the :igument bascd on the long title

of" the Act., The lone title is in the Tollowing torma:-

"An fel to nako provisions against third
party risks arising out of the use of :

-

mtor Vbhfclcﬂa” ] - -.

‘]gt;g'opiniun the Act did achicve ihot abject. Tho Acf

did g pr0VLu10n ior compulsory Lhird party insurance

. -
e anﬂrnant on to make pruvisinn rclatin: {to who -ney lssuo .

'Inuﬁrun§5 ?d1icims!Utﬁ¢ fi i to hu cuvorud by tho pollcy,

the persons to bo inﬁurud,iuhnt may bu speeifiod in. the
noliey, con&itions vhich sh:11 not be éffcctive againast
thi;d partics, afdiraq?'cnuﬁe'bfvﬁéh$oh¢by u'third party

abainuu the Insurer cte. . '7 g

“Phe 1cgislaturo chose to- ach1Lve its UbJ(Ot statad in .the-

long: tltlc by the verious proviaions raﬁc in the body of

tho fei, in ploin and un&nbtb#oua 1dngunfu I do; not L 71;}
-ucroo that the leg 1slnturc thid nnt ach:gvc its atntcd ‘_ o :
~object, ‘o shall be Jtnuniug the vords of the long title l{a:?j
if wo ware to say thal thu nbject ol tho logialn@uro vas |

to naire provision asninet tﬁird party risks irrospoctivo

of th. terms of the policy :und irrcgpcctivu of tho.

circw:stancua of the nceident. In my opinion, tho Act



itaclf shows quito elearly whal the intenlion of the

logislubure s, and ow duty ag a Cowrt of law is to

-

interprote tho words used in the fei, NMut even if tho
long t3.tle had the iddo neaning aftribﬁtnd to it by

leorned Counscl imx the respondent, it nust be romembored

thot.sdhat we have o interpreto are. the tords used in

the Act. If the words are wibiguous, the leng title may

be looked at to rosolve tho nubf&uity. Dut if the words
arc plain nnd‘unambigudus, the long title may not ba
; usod to modify or control the eening. It is not elways

that Parliarent achieves its stated object by tho worda

actually used in -thc body of the stotute,

I turn now to -the urguﬁunt bascd on section 3(1) of*

the Act which proﬁidcﬁ as followss- =

“%3(1) asubject to the provisions of this
Act no person shall usc, or .cause or permit
. any other perason tc use o motor wvehicle
e - . unleas thoro is in force in rclation to
4ho user.of that 1wtor vehicle by such
person- or such .othur pdrsoni, as the case .
noy bo, such a policy of insurancc er such
o' sccurity in respect of third party risks

as- conplios with the provision of this Act,”

_This scetion was copicd from secfion 35(1) of tho
1930 Aét. 3ch10n 3(2) of our Act provides for a ponnlty
in case of contravention of snction 3(1)
" Mr..Smythe submitLud umt what section 3(1) roquirod tho-
ovmor of' & : vehlcla to coyur Ly a pollcy or Inaurnnoe Waa‘

-tho usc of tho vehill:o on tho road and not tha porscm

using tho vohicle. Il rclied Cor that subiission on tho

cdsc of 'JOUN T, ELLIS ITD. v. VALFTR T. HINDS (1947)

4 R.B. 175 which wao o docision of thu Tnglish Divisional
Court. I agroo-with tho submisaion, Dut Mr. Srythe went
further and submitted that since soetion 3(1) required

enly the us¢ of the vehiclo to be covared and not the
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person using Lhh wvuhicle, eny conditions in a policy
limitin; the use it the wehicle to o noued porson or
to ﬁ#rticular_claaﬂ'nf persony were of no ¢ffcet as

areinst third pervies,  Vith reapecet, thoi subnission

fuils bo appreciate the objuct of acetion 3(1) of the

f¢t. In my opinion, vhat scoiicn 3(1) dous iz to
provid. what cover a vehilew ourer vust tako out if he
is to cvacapu the conscguences of scetion 3(2)., The

-

. vehiele oimer nusi cover by Insurance the use of tha
vehicle on the road if he is e oscupo tgu consaqéoncea
of seciion 5(?). The sceticn doos not provide for and
aaya nething about the llability of Insurers to thifd
partic:, In ny opinion, when noction 3(1) is read with
other scetions of the Act, it is quitc clonr that the
lepdsdwturs intended to nake provision.againsylthird

‘Pﬂrfy vishs nrising.nﬁt of il use of motor vohieles on
fhﬁ-rpid, but aﬁ conditiohs, not 3pccificn11y'rendor¢d
inuffruuiﬁu Ly fhu ﬁcf; upufifiud in the policx.inciuﬁihg

'éoAdiLiuns relating to ﬁho ”pursqn,by classes of pgfsbu“-
iﬁuuféd by thc insurcn'ﬁﬁd in respeet nf wvhose lisbility
the ingurer undertaﬁca to hnAliablc in the event of an
nccidﬁnt rusulting ;n death of or bedily. injury to eny
person. h - ' | ' Lz

| he argwaent bascd on the policy of the Act is not

NG Ltlwd; advanced by Counsol Tor the rospondoﬁt in

BRIGH)! ve [SHYOLD (so0™(1932) 2 K.B. at p.’ 157) but

wea rejoeted Ly the Court. In his Judgnent in GRAY v,

UIACKMORE, Branson J. had thip to say at p. 105:~

"That is souzht in this ¢aso is o construction
of tho scction [Iec. 5. 35 of the 1930 Ack/
vhich should say that :ny pelicy iasued in
raspuet of any whicle vbioh 1y be waod on the
road mual covey that voehidele vhenover used on
thie road for ouy purpese for vhich -any vohiocle
can be vaod on the rond., T do not svo that the
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Statuto auys anything ol the sort, It is
d« fining the protcction which o man nust
have ii* he is to cacape the consequences
oi* 5.35, That that is s0, appoars from
. tho provisions of 7.36 itself. It is

- obvious fron S. 36, Sub-11.5 relating to
the cortifieate of insurance, that tho
poelicy may contain condiiions the nature
of which is left complelely open., So it
clearly contemplates that tho policy may
be iasucd mubjeet to certain conditions,
aid unloas they aro to be conditions |
livdting the liability of the underwriter B
what posasible reason can thorc be for o
their inelusicn in the certificate, the Sl
cblect of vhich is to muke eclear to vhom
it may concern tho conditiona, if any,
subject to which the policy has buen issued,"

‘In @y juﬂgﬁgﬁt_the provision in the policy relating to
the "driver" is a perfcctlevalid condition and 1t is not
rendercd ineffoective by scction 9 of tha Acts The argument

_of Counsel for the respondent based on scction 9. therefore

fails,

LY
. et ot

I tqrn.now to the othor important quéstion raiséi‘ih
this Appoai;: The answer‘té that qucatioﬁ'turns on the
. ‘propor ébnstrugtiqn of sqétinnr11 of the Aét, whi;h'ia
copiéa'from;séétidﬂiﬁQ pf'fhu 193ﬂ:ﬁét. Section 11(1)

and (2)‘brovide‘aéifoliohgﬁa_ T o

11 (1) - If after a certificate of insurance
- haa been issucd in favour of the
poraon by whon a policy has baen
- effected or a certificate of securlty
has beon issved in favour of the
‘peraon whose liasbility is covered by
such socurity judgment in respect of
any such 1iability es is requirsd to
bo covercd by a policy or securlty
issued for the: purposoa—of this Aot,
being a llgbility covored by the .
‘torms of the policy or security, is '
obtained agdinst any peraon insured’ "
_ by the policy or vhose liability is”
-covercd by thu socurity, as the case .’
moy be, then, nobtiithstanding that
“tho insuror or the givur of tho
sgcurity may Le entitlod to avoid
. : ) ' or ¢uncel or uny havo avoided or -
~ cancellod the policy or the securdbyyl "7
as the caac nay be the insurer or the N
glver of the sccurity shall, subjeot:
to the provisiona of this section,

oo




the hqbiht,, nmludn:(, any sum \

payabld in respoet of costs und’ any P

_ sunt payalle by virtus of any lav in s

. ‘ reapest of inLurost on . LhuL 4w1 grw
Jud m.nt. )

hanelit of suen Judisupe wuy ows, .
‘ 35 payable ther: wnler in L’quGcY aof | ; ¢
i

1
. -

"¢2) Tio swe zhall Lu payable by an
insurci- or the givir of o sceurity
undey Lhe proviaionn of sub-
sucticn (1)

(2) 4. vespeel’ o any judgment
walvan belore or vl thin
{ortoen Qe nWLer tho
coin et o' the proceedings
in whieh Lbe Judguont was givun
the insurer or the giver of the.
socurity had notice of tho it -
Leinging of - the proceedinss, org

.

(b) du respect of eny judgnont so
Long as oxcewviion thercon is
sviyed pending on appenl;  or

(¢} in connection vith any liability

il bofore itho happoning of the

. : cvent, which was the causo of
“ ' the death or bodily injury giving
' > ' © rise to tho liability, tho policy

_ ¢r security was cuncclled by
S s rmbual consent or by virtue of. |
Cind provision containod thereln
st l.lths r —~ :

. (1) Peof' e -bhe happoning of such o;rcnt'

o who oo rtificalo of insurance or _
£ho ceriificutc of accwrity, was b

-« snrrendered to the insurer or tho
tiver of. the sccurity,-as the casc
vy be, or tho person to whom such
curtifient: was delivorod made a ks
slatutory doclaration stating thot |
such certificnto had boon lost or
dastroycd and sc could not be
surrendored; -or

(ii) after the happening of. such event . HiH
but before the oxpiration of
. : Tourteen-days from the toldng
- ' o fuet of the cangellation of tho
policy or of the svourity the
gertificate of insuronce orthe
certificate nf sceurity, as-the
unso way be, vas surrondoroed. Lo
the insurer or the givor of tho
aceurity or the nerson to vhom
. such eertifientc was doliverod 15
iade a otatutory doclargtion thint CiRuE
such curtificatc had boen lost or
destroyed and se could not. bo
surrandered; or
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cither betore eor after tho |
happening of ithe ovent, bLut
within a period of fourteon
: days from tlx; taking effect
- . of the canccllation of the

: policy or the sccurity tho
insurcr or tho giver of the
asccurity had commonced
criminnl proceodings under
scction 165 of this Aot in :
rospect of the fallure to o

L
;3
3

3
surrcnder the certiflieate of j
insurance or the cortificato o =
82 sccurity, as the case may _ S
. N i
Mr. Smythc contonded that whun once a ccrtificato of insurancc ' W
~ has been issucd if Judgment i obtained agalnst any porson C : ‘ﬁ‘
e 'ﬂl
lngurod by the pollcy in respuect of llabxllty for doath or o i
bodily Lnjury tnd lf the pollcy covers liability in rospoct 1igw
wrh -

- of death or bodily injury thc only defences open to an il
Insurer in an actlon by a third pdrty wnder scction 11(1) of -L; 'Vﬁi
the /ot arc those provided by section 11(2){(a)(b) and (o) -% f%
and scction 11(3). Scetion 11(3) providus thal the insurer ié 3
shall not be liable to pay the judgnent dobt if before or = - B - &

" arithin three months after the comacncerent of the

prbccoaings in whichitho épdﬁncht ﬁds'&i;cn ho has obtained
n dcclﬁration that apﬁft fr:n any‘pfovisioﬁa contained - -
in the pollcy, he ia ontltlod to avoid the policy on the
ground Lhﬂt 1t was obtained by the non-dlsclonuro of
nuterinl foact or by miaroprusuntation or if he hod avoidod
‘the policy on that ground that he was entitlod to da o -
apart froun any prbvision contained-in it.

Thcﬁﬁfguncnt anounts fb fhia:'th;t unleas the Insuror
cﬁn avail himsélf of one of dufoncos provided in soction

1102 (w), (L) and () and 41(3) (what Mr, Smytho tormed

nStatutory Defences") ho
dobt irrospoective of tho
opinion thoro is nothing

viov thut tho Insurer is

is liable to pay tho judgnont
terus oﬂ_thb policy. In my
in scctionii which supports the

I1irited to only the so—-onllod
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statutory dotincus. In construing the scetion it
_puat Lo runeiibered that the third poarcy®s rights
ngainﬁb tht Insurcr arv jrintainable under tho sogtion
not on the busis of centract, but on thc bnéia of an

Inaur mee Policy in force. If there is ne Insurnnco

Poliey in Furco there will be no elnirn against tho

Insurera, In ny qpinion, in a e¢nsc based on a poliu{f@w-
: in o

r

of Imsurance, the third parly nust prove (i) thut a

cortificatc of Insurance has Leen iésuud in favour;pfﬁ
the peeson by whon thu pelicy was ffcoted — (4i) ai%atl
jrdsnont has beon given in his Tavowr in respect 6f:3uch
liability as is rcnuilgd to bi: cover rod by & policy (iii) ‘

that the llabillfj is in fn¢L cavered by tha tormﬁ of

;,.-ir Do et

the policy (1v) that the jndgrcnt is abalnst nny person

insurcd by the polidy. Thcrc is no dispute that o’
coriificate of Tn*urunco wan issued in favowr of Sorio

that -
-hﬂnsa1~y, OI/Jud“ltnt Loy uLVun in favour o' tho rospondont

N s -Jct o hDdLlj 1hJurJ whlch 11 o liablllcv raqulrod s

ta bo GOVbrud lj S pollcy of Tnaurance: by v1rhuo of :
obctlln ?(1)(b) of thc Act, or thd? the judgiont was
given against a pursbn insurud by tho policy i;o.'Sor}d
ﬁunanrwy; w'he only disbutu.iu'aa-po whqfhur tho Innurér
is ;lgblo 1rrLJcht1vo of the torns of theo pollcy. Hr.
Iu;crn-iplght auhnittcd thau the terms of tho policy
aust h# lookcd nﬁrfnr tho purpese of detormining whethqf

.-

~thu liability to the rospoendont is actunlly covoygéAby

the " urns of.tho_policqﬂ.

Saotien 7(1)(b) provid;s for the insurance. of n

“pbrdon of classcs of persoen” spuciflod in the pg}iﬁy

nbninah liability for dcath or bodily injury ta"unxfperaon. -

TR
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“ihe "poeaon or elasses of pornon" insured by the policy v

in this enus: uainst 110140 ¢ for deeth or bodily

injury we Horis innatray and any othus purseon condng

within the definition of "Driwer" in the Schoedula to

tho Policy. In .y opinlon ii" tahr Kissi Kondowa dici

nvi cosie within the definition of "drivir” ho was not

A

c pu.'sun insarcd by tho Pollcy end theruitore liability

for denth or bodily injury whon the car as being drivon

by-hin was not cevercd by tho "terms of the Policy",

™

I derive supyort for this opinion frou 2 number of
-:.'J'Ii':,‘liﬂ]l'ﬂ.CCiSii.‘l‘lS, text book writors ond Ghanian docisions,

In JUseIN v.- ZURICH GTFTRSL ACCTDRNT AND LIARILITY INSURAMCT

GO, L, . {(1965) 1 £11. ®.R. 316, o dceision of the Fnglish
Court of e'-.fspt:-c.l, Lerd Groonc M.R. stated his views forcefully

at p. $19. Ho said -

"Fhere is no quesiion of contract,. It is
jucstion of a docwncnt vhich, by v1rtue of
o sbatithe, confors a benef'it on a third
parly. l!mf that ‘Lhird party can pick and
choone and pick ong that part of tho
documgnt vhich suits "hin dand onit that
part of the documwnt vhich docs not suit
hin, T anat o loss to understond. He
st take it or leave it as ho f£inds it,
and, if he clains the benefit, ho st
suf' i‘cr thu burflqn." : s

G

"Tin uy opinion, this stato:m,'-n_t shéuld bo rcad "subjoct to

the provisions of scotion 373 of tho 1930 Act (owr soction .

¢) and of s.ctinn 12 of the 1934 Act '( our aocéi&'ﬁi_i_“}o).,

o IURUERT v. RUTLEAY B ».:'NGI‘RE‘ xmsm\rm, oy (1958)

1 A Iﬁl.R. 650'1 'ﬂ’ilkinson LS 1nsurcd -.:11;11 the dafond.nnt

At e e | o s s D
- o s
-

Conpnn_f againat third party risku in rcapoct of a oido~- o ﬁ'é
L]
L -
7 car'rud the pol:.cy provich let bho defondnnt coupn.ny 1

! .!J .
slmu.'hl not bo Licblu in ‘roipoet of any nccident ijt.ntmr::'etl '
than

vhile any motor cycle was Lweing diiven by or waaﬂfor ‘the
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purpo#o off buing driven by hin in chnrg; of .any person
other than the insured. Mlkingon, while driving with
a frirnd, foll ill, and allived the fricnd to drive the
sida~cur, ''hile being so driven thg ‘3idgecdir collided

vwith n lorry vith tho result that the plaintiff waa

injurcd, In an actlon against Wilkinson the plaintiff

recovercd dqmngus'and thgnsnght to recover thom fron
the Inaurpnce Coupany. Juligient was given for the

Insuranee Company. In the course of his judguunt Pertor

T, (a: Lo thon vas) said at p.652

"First of 2ll, viih regoard to the question
a8 to vhoither thou cunpany arc protocted
because they only insurcd Mr. "ilkinson,
their assured, while ho vas driving hinsolf,
I think that they have made 2 general
cxccpltion which in swfficiontly cloar terns
indicates that thcy will cover their assured
only if hc is driving himself, So far as his
_knovluedge 15 concorned, if that is material,
or sn {nr 28 the proposal form is concerncd,
if that is npaterinl, that plainly indicates
“that he only 1nLLud9 to drive it hinself.’
That, of ceurse, oven vith the incorporation
of thc propnsal forn, could not be fatal, )
unlcua the L“((ptlon says that the compang -
.o do not cavor hln ‘xcept whun ho 'as driving
- hinsclf. Then I say that, I do not say that
: 08 necesserily &pplying to all casus., In
votor-traffic coascs, one hes td considor tho'
provisions of the set. Jn this casu, teking
“the wording of L., policy alone, -und nothing
tlau, 1 o pot think that onc can Tairly -
construv it as m.ning anything othor than
that tho insurcr shall not bo lisble while- -
. -the notor is:beln: driven by any person
“othur than tho. inJurud or ig, for the -
PUrjasu of’ huing dr:von by him, in the charge
of cny person odhiur than tho insurod.” -

ind b cont;nucd at p. 653

"] did reisc the quLSulon, and Mr, Tlkin
raisvd it Lefore v, as to Thother thore,
might not bo a ¢):in undor soction 35(1)1
A{b), in that thc -ording of that section’
vas 80 vido that it included any caso’ .
where the asourad vas 1lisblo owing to tho
use of any motor on the road, and in that .
acetion 10 of thc fet of 1934 imposed a
1iability upon tho insurors vhoro tho o
pssurcd was liabla and could not pay.
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bui deetion 10 docs not, [ ihink,inpose
amy- sueh Liebilit o in o coge vbor. the
insurera have i bed Gheir linkility

. by ihe woprding o Whe policy, but only
in a ecage here L owre ds n apporently
valid polic; coveing the liabilily,
viiich wew they conld have avaided or
conet:1lid boeaws. of gone pisrepresenta~
tion op cuncunliv.. bt en the part of the
assuraed," i

It is also statud in g;gggjggnnugigngggqggycﬂ L&W‘Sth
id. Vol. 2 Para. 2065 at p. 1001 thot

"Motor-vchicle prlicics froquently contain o
elausces restrieting the lichility of the
insurcry in varicus ways o.g. the indennity _
afforded nay be 1inited by vefcrence to the Y R
Cdriver of the voliecle or b~ thu purposcs for ’ : 3
“ahich it is wacd, s ATter s conflict of
judicial wpinion it hiag nov bucone clear
thai such © policy complies with tho et

pro tonto; that is to say, that provided : N
that the liabilily insurced against ig that NEs
apeeificd Ly the feb, the vehiecle noy lav- - S

fully bo nacd wivhia. the limits ladd dowm
by the poliecy, ~lthough n offence wvill be
gomiitied by ony .r: vhe nscs it, or causcs

v op poridts it €e bo ubcd, ovutside these
Vi La." o

That wes thu eonatruction jiven to sceticn 10 of thé 1934

- ket wuforc 1946, It is also the construction given by

the Chne Courts tq the oguivalont svcetdon 6f thoir Act

(Sce ADJOLPOKIW, v. TH! SPATR INSURANG! CORPORATION
(Supa). I thinl that thel is $hePPOPEr cunstyuction and

whe consbirnction vhich, iy rmy opinion, wo should give to

Section 11 of our Let.

Tho'nopd Trnffic‘kcta of 12450 and 193L introdupod
rovmlubiona?y changes in nriti;ﬁ'Law to the exﬁﬁﬂtvfﬁat_‘
tﬁuy intef.nlid'ﬂado provihion for cnmpﬁlsnry"in.a’uru‘nce=
nfvnéturlvohiclos, gévo tho injured third pﬁffy 8 ‘Airoct
cauuﬁ_nf ration againét yyn insurrar in cart#inAEEfﬁhﬁf
stalco und-lnpoaed rustriééions'Ln-thu condifiggg ﬁH'JA:
insveor revy inscert 4in o pullcy of Iusﬁrunco} Bd; tho -

chanzos wweie nol na revelutianary g scoe people hod

Cipocincd.  The eleay s did not solve the problem of tho
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driver vho, from ong causc or another, was not insured
" at all or vas not covered by a policy in force in

rosD et of the vehiele he vas driving. In this connection

tho vz of Goddard J, (ou he thon vas) in JONES v
$ZLSH. THSURLNG), CORPORITICH LB, (1937) 4 411 T.R. 149
are approprin’tc; Ho said at pages 152 = 1533«
"Tho rosult is that thc action fails, and
must bo dismis8e:l, though I comc to this

conclusion vwith as ouch rogret as a judge
may proparly fecl vihen he gives effcet.to
rrhat he docides are the legol rights of
tho particas. For this adds anothor to tho.
groving list of cases which shov that,
in spite of tho statutery provisions for
compulsory insurance, persons injurcd by
notor cars throush ne fault of their own
nay bo left vith no prospuct of obtaining
conpansation, o position te which the late
Swift J, not long since called abtontion
in vigorous nnd pointed language. The .
public helieve, and with reason, that the:
Tload Traffic fHeis insurce. .that, "if .they have
“the risfortunce to bo killed or injured by~
.. a driver's neglisunee, therc will at least
e be compensation Cor themgelves or their:
dopendanta, knowing nothing of the pitfalla
. which still abound in policicus, in spito of
Sce. 12 of tlie St of 1934. No one can
foirly expect insurers. to pny on a rlak
: . ) additienal to thnt for whmh “they- have |
. ' . _raceivad a premlnum et e .

. 'vi

. . . . . L J,_,‘
No 1o iAslation cin gunrd vcunst tho criminal
“who rilfully driv;s an iminsurod oar, byt it

is just ea weoll that it ahould be realisod
that, thougl there may bo o policy in forec,
and en unauthoriscd. porson is driving the
. . car vhich causos injury, there is no . -
. R cortainty that l;ability wlll attach .
B insurora.",

Motor I_naurora" Buranu'op"l ?th Juno 191,.6. Thu objoyt of

v

e

:Zn.m,. -v,- SRR
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insw.ne ., ’

Clivs: 1 of the sedd fprecmont provides as Tollowa:r-

-

“1  IF judgnent in respect of ony liability s ARNTEN ]
viidch ig reonired to be covored by o prlicy o ' "
of ingurance or o duchrihl (htPulHTfLuP called

v “n continet of insurcnee") tpder T T . -%

' avi IT of Glw Road Troafiic fct, 1930 is
Ubtulndd a;.alnst any porson or prrsvnu in any
couvi in trcel'Dritain wiwiher o nei such i
periion o porsons be in fact cowerad Ly a
coricract of inswance or if Judgiwwut in :
rou suct 0 @y iability vhich i not so ' Cim - rf
reowdred Bo he eovered by reason only of the K Ao
provisions of subscction & of scetion’5 of the e i
snifd Get is in fact covercd by a contract of
incurance rnd ony such judgment is not
saiinficed in +wull within scven days frorr the
dci¢ upon vhieh the peraon or pursons in whose - -
forour the judpgnent vas <iven thon the Motor . C iq

i
]

Inswror Buroou will o . . . . LI

L] - L] . - . - [ - -8 ]

pu/ or sotisly or couse to ho prid or satisfiod.
to or to tho satisfneticn of the peraon or "
persens in vhoae favour the judgment vas pglven.
gny sun payablc or.renaining pryable thereunder
in respeet of the aforcraid liability dncluding
trxod costs (or such priportion thercof as is
. ottributable o the aforcsaid liability) vhat~ ..
i . evor- iy be the eause off the failurc of tho
- - 3ulgnont dcbtor to.satisty the jrrigment.”
. . - "'."l‘
-'I_noud hurdly ncg—that, bcinﬁ an aprecticnt, tho Motor

FAE NN _“._N,

Lurcau ‘"rbbhbnt did not

Inacha Jnd lnducﬂ oould not

'ld |931|--

1950

%
by Purt VI of thi Road Yrafiic Act, 19?2, butgn

I . AGTOOHUNL thnt iL is not ntguasary nov in Britai

f
third porty’ victim of rond aceidont, to clnim th

ik
fh;ruxy clrin diroctly from tho“:

invu]vod in tho accident.
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. L | i
' C Moter Inswrced Durcau. T the  ng 11"}1 Lowv Reports are 'i
3n.£"£‘:10ibu[: evidency Lo gu by, ile: rosult is that since ™~ f
S 190 very fou, AT any, clains based on Scetion 10 of -

the r93!|.u:‘_.c'i: {or scetion 207 r.-i" the Rnad Tragfic Act,
1960 whu h reploced 1t) have cune bofore the English |

Courts. Th:La fact, T. th:Lnk vitphivgiaws the :.nportnnog

s

and rcl_u—vancc of prn-19l,.6 cam ]_.iko [IERDERT ‘v,

FEAASSINGLING €O (Sunor)

" A comparisen of Scetion 10 of the 1934 Hot (ou:;"':'_:
Section i1) and the said Agruunent would roveal that .
whilst wnder the Scetion it is ussential for the third * ™

party claimant to prove that ihe liability in bospost '~

of uhich thé clein is mado is 1iability covoroéﬁ?ﬁﬁ:fhﬂ

terua’ of the policy, the fgrecment stipulates no "a'iich'

rcuuifeLcnt. no undor thu sond Agrccncnt the third party

clabinont sy suceevd in & elain .1go.1nst tho Motor Inaurorf

.

Buwruau ix:rcinpuc'ti.v-.. of thi teims of the poliqy and ‘ovon

.o %P there is no polity in forca. In ny- apiniin the

IWIDY v. MHOTOR msmm BUIL: .U (191;:6) 2 111 B'.‘

vhichyas o docision of tho Inglish Court of Appoalg%gf} X

b

< ho conal:ruad. Juffice it to any th.n the cnnatnmtipn

of uactton 207 of tho Road T affic |




Bt

in claiis bascd on Scction 207 of the Road Traffice

Act, 1900. In ny opinion therefore thet decisicen 1s

of Little relevancu or assistunco to the sclution of the

problen \ith vhich this Court is facud.

Mr. Smythe submittcd bcfuru ua that the nppollanta

did not provu at tho trial thut r'."1111' Kissi Kondewa ﬂna

noet a "drivor" within the mcanlng of' thc dcfinition clause

in theo Dohodule. That may be sc. ~ But it vos alloged’

in the Dofonce that ho was an “unlicenscd driver” and

R

that the iiability vhich erosc was not covercd by the

torna of tho pslicy. Mr. Smythe hinsolf concedod at;:the

.triul thot Sahr Kisai Kondewa was an. “unliccnsod drivar.;

That tcrm was taLcn by the Trial Judgo to oan that ho;

had nevcr hhd a 1iconcu ond that as auch he was not n

’ driver u1th1n the dofinition. Tho Court of Appual also

A M,a,; acccptod thai SaLr Klssi Kondeoa was not a driver within .

tho dcflnitlon. Thnt vas tht uhola bosias on which tho

o ens prUGQlde at the trial'unhAboforb-thu Court of Appoad.

_Indccd Sar frnn sayinb that iL wos not provod ﬁhnt Sahr

M. nmythe submitted before the triel Judic and ?dignc

nal

ri.ll
thc Couat of ippoal that the uord “knowlngly" ahoulQ'

implied in the proviso to the definition clausq.

would Ln my opinion bo without justiflcntion and

.the Covrt of_Appe11. In tho clraunntancus I think hat“

oy merlt.

Mr. Smythc submittod beforo us that tho word |

"inowingly” should bo implied in the proviso to tho!

definition c¢lausw, Ho nmndo the same aubmisaion boforo
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i

the trizl) Judpe md Lhe Cowet o0 Appecl, bui neither

“and Lhe snobmission aceordingly adls,

protiected . thon amninst the hoznrds of motor saccidontse

:othdfﬁiqc,uould.hc usurping 1hc function of the Lo ,s;atgp9,:
. . . : Yy Viges

- protoction to fﬁird purty.victims of* rond nccidapfi

T

e T L LY
T - T

[ 4D

Court conaidercd it. I do net think thal o cenvineing

ctov has neen mnde Tor implyin,: the werd in this case

It Li:a been said that people arv entitled to feel
assuraed, as they walk aleng the stroets or make anygpfher

LavTul use of tho highvay, tho tho lepislature has

Thet nay bo déairnblo and progressive policy, but in my
opinion, 1t ia certainly nct the policy of the ﬁ;ﬁdi
Trafiic nict (Cn..‘13}). 8 Judgos, We ahuuld.ﬁlﬁﬁya boer
in mind,that hewever mueh viu iy aympathize with o cortain

policy, e ar¢ not untitled or justificd to straln tho

SHET R
AR

function is to intorprete the law as we find it. V7

vords of o statule so as to cocord with that péliﬂg&{ﬁﬁﬁr'

&

- o Sl

L2

fn T zaid cnrlicr:ih'this judgmbnt,'our'hct‘haa.éivﬂn

O H
That prntuétiqn nay not nccnfd'uith ihat wo[cbnuié_ %H
BEY : %?
e i
il

de¢ide to male seie arranguiont uith'thu local Insurance:
Companies or with the Natioi-l Insurance Compuny,

similer to the Agreomont belucen the British Minister of

Transpurt and the Motor Insnrers Durcou, or they

o ow istakoeble torms that o

ancident shall be entitled to rocover in any ovég&a




N/

the non=*

ar ol .
. R

trrvspuelive of the terma of ilw Policy

cxisione: ef o Policy. They 1oy find saae oiher ;
; i !
golution., Then guch a policy is adopted and nedo low |

in'whatcvcr iars, then it will ba 6ur duty as Judges ..

to interpreie "nd epply tho Lor as e find 1% thon

. must bo contunt width tho righgd opd Lenefits Givon

then by the Rond Traffic Let (Cap._135)-dnd byzthc__:

other liwrs of the land.,

TFor thuu‘ reasons, { wevld allow the appoal,




