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T ' : L}
'.L“xe procead:.n'r: were- oommencad by a .rit of Bummons accompanled 'by a,
J

. r

"On or about the- 2.)th day of Ootobcr, 1969 ihe ,)M‘anriant collch:ad‘.
from'.-:'l:ha Plaintiff for' rr‘l-undlng one (1) 85 Ilurue Power wlectrioy
No. 027450 made by L:nmrco Bazzi of Milan in 1965 which, the :
infgexamined and a;reed to rewind ‘at the sum or cost of *
né dhousand three hundred and fifty leonocs (le.l,350.00). '1‘ha--‘,;
Pla:.n:tlff paid to" the. Defendant the whole of .ihe sum of Le,l 350 _Oafl ;
:Ln dea.noe e.t ‘she l)efend.m-t's requeut on the 7th November, 19691,% Ao
< % ¢ “'l’-jr,_t'z“_
It was an. 'unplled term _of the contra.ct tlat the. machme woul ,“Sx,__ oy
ba pro_parly and efllcmnl.ly re~wound and the uchndunt imhliedly',-‘ i
reprasentad and held out to the Plaintiff thal he.had the’ neogf%

48 g » a}cill uﬁi know...ed.{;e to do so0. ; e
- I ‘ . e ot

v

3. ‘.l‘he motor was being used at the Pla.int:,:f‘f‘s premives in “the . ; i
ﬂ me.nui‘aoturero&'oxygun and time wasfoi‘ the edsence of the contra.ot‘,,“. i
A 7
BH :

4\., Af'bcr a oo11u1derable delay ancl in early 1¢ 70 the De.fendan’c
refuened the motor to tiie Plaintiff, but the uor}.. had been so .-
inetficiantly carriedgout that the imluctor wire would not even | i¥i:
‘it in the ocase md {he motor was unusable, “he Pla.‘in't:.ff thera—"‘-'_., i
upon forthwith informed the Defendant who after a fey dayau; o]

: inuneotad the, mo*Lor and L.ubsequently collectad it for re—-mn&:.na‘.
el

.;_uevera,l requen‘b'ﬂ 'by tha ]’lﬂintlff for the Defc.ndsmb n,o do

y#,ai -

\ G.u In the: reaul‘b. the Plu:.n'tlff mcurrod conmdaru.ble loar.r wh
W “the, machine yas in 'Lhe possession of the Lefendant and had t,p, X
i




7. Oa or about the 19th day of dusuit, 1570, tle motor was

collected by the Plaintiff and repaired by another firm at the
cout of Le.518.

Particulars of Lous and b.umage
(a) Cost of obteiniu * wnother motor Lo.3,.»10,ui

(b) Loas of Sales of manufactured uvroduct:: ; 1,506.00 ‘Y&

MW e,
.

8. he Flaintiff therefore claing:
(2) Special caua. es of La.4, 50w, 00 -
(b) A refund of the depouit of Le.l,BDU.QO

And the Plaintiff olaimgyégheral damagﬁu.
‘The affidavit of uervioe-aWOrn by one David homoh on 11th June, 1§Yi
ptotos that'thelwrit of Sumuons was oerved on tie Regpbndont at hig pléce;5l
,5f business Sierra Ingineering Agencies, 14, Padembda lload, Freetown, on

the '25th Maroh, 1971.  ‘The said David Fomoh swore to a second affidavit.

,of aearch on ihe ‘same date whicl staton that no z.,pearunce had beon ontorod

0

by or on behalf of Respondent,'

L

T4 Judgnent in defiult wag obtained as to part of the clalm ‘on 14th June,

1§7l for=Le.1,350 ou, uamages to, be duSCBﬂdd and coots. to be talud. The -,

Judguont LA vlgned Yy. b, hllliam Joxnuon,-nas.er and uedlstrar.

On tﬁe 25th day of October, 1‘71, the uollcltor for i*e an uellunts made . ..

L;an aualioation for a lirit of Wieri PHu;aﬂ endorucd to levy Tm,5 850 OO and

'Q¥fiﬁ£erout theréon ut the rate of Le.lU.ui rer cont her aunum as from 14th=ﬂ“

Juno, 1;71. The Deputy MNauter and. ite; Gistrar siined the writ of IMeri FaoiasA

'6n bOhdlf of -the laster ‘and Rogldtrar to 1avv oxncution for LG.S,BBU.OQ?with::_W;f?

‘nteromt at 4 per cent por anmui,

my notioe ‘of motion datod 2nd Hoverber, 1971 lir,y, Lk, 0,

ETRERRT LN P K N e T TR PO T T O DA A R
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_the ngh Court on behalf of the Hespondcnt “ou an Order tliat the Juﬁamentﬁw
Al B .'I;L

+4, gdefault of appearanca daLed the 14th day of June, 1971, bo wuet aaié%?:ﬁa' !

_xecvtion thereuunder be slayed ¥or +the reamonﬂ sinown on the affidavitﬁﬂ*

“manf qgﬂ#

:éworn on bhq‘#ame date. Iurther that the dtat




B L TS A e s

ST :
= g 3

;- men‘;‘iabn was made of the tatewent of Defence which was exhibitad, ’

A e

=
Lia appiiéution Cane: u_: belore len buving, J. on tl Novumber, 1671,
but .2, ;'-aclca“-,' on -behali‘ of licspondent/Annlicant requested an «djournment
on <tle ;roumll that it was short served. e «djonrned date was 9th Novnm'biar,
1971, on which date ., harcunz~Jonay ap‘peawed ilor Appellants/liespondenta i
und ir. bHackay on behalf of lier: -ondent/Applici.nt. . 7
Af'ter hearing Counsel for botl: ,.arties ang rcading the affid.avi‘;'?_fj'il_q;ci. :

‘ni)‘ i

in wuy ort by the J‘x_p;')licunt/l-.'e:a'._-'onden'i; the an; lication was rofuved. No

-

On 1Uth November, 1871, kr. Dackay entered an appesarance in the Master's
Office on bahelf of tho Respondenl, Un the woue date he filad another notice
b d

of motion for:an Order tlat for the reasons shoun in the aftidavit df;ttha

l:eapondgnt/Appl_icant which.‘ﬁas aloo filed, ilhe 'wit of lieri l"acias a.;.d. the
whole proceedihg& be set aside on the sround oi irre{,ulaz;i‘t;;-'.

On the 12th day of Fovember, 1971, be.i'ore “ojan, J,, I‘ir._liogers-—‘..‘ri.;;h‘t

S . ¥
with !-;'::-.‘.I‘Iaokay appeared on behalf of lteu;-_'on_denl;/!l,._;plica;nt'.' Coungal for
A;)pollant.s/_';:espondenf.'s .rai:;gac_l u-‘_r.srellimina.ry objcection t}:al‘c ‘the motion 'was_
short served and wejan, J4, or'd'cj'l:ed an interim siay-of exocution'. of the t-n."i'b '
‘of 1-‘iqri l'-‘a.ci-ual.

L

0a 30th Noverﬁber, 1877, vihe sadd motioi ow.g beforo ‘ejun, J., and a..‘.f,‘tbi*.

" hearing Counsel for botll portien, the leurned Judge rveled az followsi— -
. *
' ] 4 '7 d -
"I Lave conuideras? Zl mreceonticof both Counsel,  “hore is no Faa
doubt a breach of the mlew hay boey corud ied,  In the- interest )
of' Justice, I alloy iLhe agplicition to net ouide tlhe jud _ment,
Vorto in the c-uge, : :

'

On 10th Lecerber, 1971, Yojan, J.  ranted un apg"-liQ;;’i:ion 'by' Counsel

for Aypollants/Anzlicants for leave to appeal i ainct the ihterlocutg_rx agt

4
v

Judguent of the 301l ’z‘-"bveuibtir, 1971. ‘e anplication was sup: ported_-ﬁ%;&ﬁ.
. ‘ . i < £ '. . . . ~?:.'?:l:.’<-' ... t
affidavit sworn by ithe iolioitor Tor Appellant: on Tth Veceiiber, 1971}’!‘

The ;found of apj:cal as recorded waxz -
. R z 5 '

.. = d '
EE the Learned .rial Judge had no ‘jv.risdiction to :tortain
the llospondent'a Notice of motion dated 101li lovember, 2971, - 3
by reason of the faot that on the &th duy of November, 1971 ’
‘the High Colwrt of Hierra leone by an order of ‘bhie Ion. ia. :
Justice ‘Ken O, During had dismissed a wimilar application mads
by the Hotioce of motion dated 2nd Hovember, 1171, which said ,
order remains in full force cng effoat,.”

-
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25th iy,

'"JI/A) was as follows:—

"In the intoreut of Juitlice
o to trial.

ox vhe

(1)

(iii)
T e
“:?\‘;4 =~ -.}- B

-ac appeal was heard Ly the hieira Leone Counet of Appeal on 24tL and

1972,

order as to coslu.”
Couniiel for Appellan:q;ppyLied o tlhat Court for
jn@ywont of 25th kay, 1972 diwmiﬂuin;
ieaﬁe to appeal to tlie Suireme Court was given on JOth_Jnne,
leave on 13th July, |

In tho caso Tor n»wellantu the mirincipal queution raised were

‘1rreu'lur11v : .

ni diﬂcretion or. OuxerWlﬂG.

Cobmneoel ' for Aﬁpellanta submitted‘—

I i

| &

the. judguent of the Court \Cole, €, J., itwding and Davies

we Fcel that the
ve il.ereiore involia our vower:;
Court of Appeal lules and dismiss the

[
matver shnnld ‘ -I
under lule 36 : S ey g ‘
anpeal. llo '

loave to wopeal from its

Conditional

the a eal of A;ellanty,

972 and Final

1972,

that he jud-went of ren During J., of 9th liwvenbor, )
1671, wa: recular and that the fizl Court in i
exorciuing it: undoubted discretion iound no amerit

in the apnlication to set it avide and vroperly

refused leave to the lenpondent to defend action.

That in'ihe circumstances a further application to

the same tribunal wau ina; ropriate and untenable

excent by way of leave %o appeal,

s === e RS P e

Phat Wle effect of thP Order of e jah, J.; was to
reverse tie ducision of nen Muring, J., alihouyl thae
slespondenta' Counwol had’ syecificall otated that it
:as @ motion ror an orde: to set asido -jud,jnent j
obtained on 14th Jvne, ] 71 on, the coeunds of

R et T T

L

that the rﬂnud“ of . irro. vldriuy alle“ed with .
spect to e juadiftnt of 14th Jue,’ 1/71, were A,
ither net ont dn the motion fQated livh Yovember,
1971, ag recuired by OUrdor 50 iule 3, nor 1 as any
gliown in t.e chwmentu of" Counwel nor any specified. -
by u'eJanf J., an Jubblfrlnb hiu ordcr to net aside.

that the remedy, if any, open to the Resiondent wag to -~ ik
apply Tor o utay of the Urit of Pieei Paciuny (Order 30 uule' :
(16a) or to aypeal®™to t.e Gourt of Apueal froi the
Order of During, J.

That jihdges ol eqgual JuriLdictioa could rot reverse
each othor whetlier on a maiter 1nvolving exercise

That uinco the ﬂn‘e&l bofore it wau ;rom the Judg-
ment o1 ordei, of Wejan, J., the Court of ipi.eal
oould nol properly or validly have exeroised its.
powers under fule 36 of the Court of Appeal lules.



In tho cazsa for lhe liespondent the prineipil (uestions rainad ware i~ ';

gaie o J

(L) ‘heiher the ucputy [azsior ani iogisirar on

A5 il O s 25th Ocuvober, 1471, had jurisiiction to =in a 5.
o R ’-'." : ) drit of tieri i'veias ;or vhe sum of J.a_..b,~'."\i.OU -2
e when the jud:went of 14%h June, 1971, relurred oty Rt s

: 1 to in L e maid MHrit waus lor tho owa of Le.l y 35000

ri7:(41) hethor the &) lication beforz Ken During, Je, W
the semc as that before 'Lejan, Je f
.

It must be stated % this roint that the a.pplication by}' RORY

ﬁtqyod for the roasony otated in the affidLV1t +he vpecond nnﬁk'

. "
E |p

wan for an order that. for

éigned & writ of IMieri Facias on 25tk Octooer, 1671, but _no ment101 as -

nade of 11 in the notice of motion dated 2nd November, 1)71._

ﬁ.:.

- &

think fit. By order 50 iule 3 ”Uhere an annllcat;?n in maue +own*

,_I.{

. ",_—
upon saallfba ptated. in the suwmions or Noilce of hotlon."'?whs

«:rq l' .
Gava no- reasona fo__refusing the anplioaizon and one cannotw ?
2 ?- F o iR - ° \,g} )
“tepded ;tatement of deienoe bcrore decidip

"raapondﬁntareliod on Order 23 ltule 12 which providqh

l‘ 31,

i




In it the resmondent reuestied “that for the veacons shown on his

af fidavit sworn on the 10th uwy of November, 1U71, and [iled, the urit
of i'ieri “"01as and the whole »roceeding bo et aside on the ground of.

irre;ularity.” ;
‘ = l . . ' b § ;

clalmad althou zh it wau nalﬂably 11correct.

~The anpellant bein;; dissatis ;fied with t‘e judgment and order of Tejan P i

u i

J; uooealed to the »ierra Leone Court of Ap; cal to have the Judgmenﬁ Bet

aaide; Section 50 of the Courtz Aot 1lc. 31 of 1965 providoa:—

(1) Subject to tie provigions of this nection, an appcal. shall
lie to the Court of Appoal -

. (a) - fro. .y linudl judgent, order, or other decicion
’ of the Suoreme Court given or mada in Lho exercise
of iln original, prcrouutlva 01" LBuUNeLViLory
: juriudiction in uny-uuit 0r_matter' and

(b) ULy leave of ﬁhe Judie nakityg 16 oracz or of the. o B

., Cowxt of Appeal, frotn uny. 1ﬂterlooutor3 Jud"ment, order or‘

: other decision, iiven or made in the -exercise of any

"BLch 3uz14d10t10n ao u;oraﬂuid

. :‘ gl
r-_'.']t‘?wnne’

ampectfully agraq. with wuat WAL indioabed .o
:ahad, L. J. in_Meier v, Meier (19) (1940) Pe at.

5): il

I prefcr not to attemnt a uellnition of Ahe.
extent of the court!s inherendt jurisdiotion
to vury, modify or extoud it:: own ordery if
in'its view, tie purpocen of juutice r:ﬁuire
that 1t should do, 804

1
/
/!




4 5% | 1

Midthout in any way purporting to cateporiie and certainly
without indic.tin ; any limitis, a fow illucirations in regurd to :
the court!s power: woy be neintioned. (@) If tlere is some ™ el b
clerical nisicke wn a judguwent or order which is drawn up "uharg
oun Le correction under the powers given by L.iu.C., Ord. 20,3t 1,0,
and aluo under the powers which are inhierant in the Juriﬁdio‘tion prd
of tiie court. (b, 1f thewvo ic some error in a judgment or' orc{er :
which ariseu from any accidentel u1ip or omission, t..ere may e . "
correction both under Urd. 20, ii. 11, and under the court's 1nharent-«~%mr
souwors. (e¢) If the mewning a.nd 1ntcn‘l.10n of the court”in"nat‘ axprassed
in ite, judgment o:+ order then thers may be variation. n‘,, {;‘.:Le
&+ Lees (1U), Lord Fenzance said (7 Ap.. Cas. at p. 34)'" .m;,~. i

"I cannot doubt that u.nder the original powers of the’
" quite iplependent of any order that iu made under the) i
*Judicature Act, every court has the nower to vury its: 0
which are drau n up mechanically in the regzistry or in ‘tne
of the court to vury them in zuch a way as to carry out :L‘tB
‘own meaning and, where langua,e has been used which is doubtful
R o mu.lce it plhm. I think that power ip inherent in every.
court. . _ - i

L 1%

o tho same efi fect yere the judsments in e Swire (15).. Lindley, L. J.

- [T 3
RS SRR

) i S s
caid (30 Ch, D. at p. 246):"

'.vev.. if an order as sassed and cnterad -does not express “the '™
real order of +the court, it would, as it appears to me, be = ..
shocling to say that the party afrieved caimot come here tothave
tie record wat right ..... It a-sears to me, therefore, 'tha.'b,"q.t
iz once made out that the order, ulether paused and entored orh '
not, does nol express, the order wciuall:- made, the court has pmple
jurisdiction to et that right, umthar it ariues from-a clei‘ cal
. ulip or nUL. .

it na.fe 146 IOl‘I‘lur L.. J-‘ contlmmd

o i court nay in, 'the exercit,e of 11. nﬂmrent JLrludlotionq‘
in isome clrcum'at:.mcc ‘of its ownfuotion (aftor n.e"":.n'f 'tha‘
. partien 1nterested) set agide J.'Lh own judguent."

-hl. MR u,bd»- & _ g

A a.1n :.n 'bhe case of Attoli~marunie vu. Voot roported in’;(19

:.

) l:he follow:.ng prmolule vas la).id dovm at dage 80.

',*u( ) '.L‘rad:ut:.on has. sa.nctloned thiree are..s oF T
.---'hnncrallyvinvolcau ite inlerent powers. ° ».n*s't, wherae: 'I:he'y',
. ciuve ofikhe poweps is necessary for the maintenance of_‘_kj;
"':'dim'xi'l:,;‘%‘.nd‘ iddependence, smuch powers iitclude the powg:

for: oor}tomut angndforoe obedienceo toﬂ.m mandates ai
i re. beoondly where the powers are necessacy:
f 'its oPfficers (including lawyers) the poweriic .i
per accountability and any deferlt or m:n.f;roa.scmcai
£ its proc.ess.ﬂj"‘ln.rdly 1ouerg: Lo prevent wrong:on:ids
% 1ioted by ite own acts or orcba '3 or judgmente ingl
: r of vacating judyments enterod by niptake and. of :
"'ﬂ g judgmont.s: procurrcd by‘fra.ud u.nd:.vg,-mdwar_.tp

10 a.u’thori‘tj .to do. or:.ginc..vlwr ‘-P
S ; “;_. [ 33

-m_ y TN
e e

. #’}"4

-

congidor. whe Lher or not the uubm:i,’
nag an in.b.oren‘l; vowor to vacate :L‘]! ‘

(1

Y do#
r‘t.‘, o }?j.‘:i"
n 14’5.?‘“-.,%: .
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]

invelid orderu is vell fomided. Inherent power iz an 3
authority not derived from any external :uource, possossed =
by a court. herc.w juriediction is conforred on courts
by congtitutionu and statuteo, inherent .owers are those whioch
are necegsary lor the ordinary and efficient exercice of the . 2
jurisdiotion alrcady oonferred. They- arc esgentially protective TS
. nowers. necessary for the existence of the court and its due - ' n A
funotioning. Lhey spring not from logiulation but from the, o - o' U
nature and constitution of the court itself. ‘hey are inherent. -~ | . i
in the court by virtue of its duty to do justice between the i o
parties before it.  The scope of inherent powers however cannot
be extended beyond its legitimate and c:1rc:umscr1bcd rsphere.._,_ﬁ_m, :
e sa.fes't fulde liney are preocedents."

4
s -

to be two important ipsues which must be considered.

(l) Is it proper for a séoond application to be made before
fejan, J. the first application having been refused
- by ken During, J.

-« (2)» Ia the amount for which judgment waou obtain2d on 14th June,i'
71671 liquidated or unliquidated da.ages. Y =)

. Ml e g ;
With regard to (1) having found- that the anplioaxionsstafone=both‘-‘

" _,

were not 'the pame, I hold the view thail it was nroper - i the Court to :

1

v’a.ca:i:e 'l:he jud suent in dgfault in the light of the au‘tnorltiec ci-tod. n‘bove.
o ;

On- ‘the sacond noint if the amount claimod wau i‘or 11quidated damaaaa

Para.gra.phs 4, 5 and T a.lrea.dy rocited refer.

Acoording to. appella.nta, the work was inefficiently carried
i __;1 ”lﬂ! . y“q}::‘ 5 c o B

'hhé.'t no wq_rk wad in faot done‘

.

‘.£u; opinion that this mattor ahould prooaed to £%

A = . ] | ,B'

lhﬂ.eh, Order 50 rula a b providon as follows:—

3 dite Lmpar

"“f?flf "Non-oonmlia.noo with*a.ny of tuese rules, or wit
rule of sractice. for the time Loing in foroo,,ahal,

e
not ronder any uwroogedings’ void unleus tha c ol A

i
.!'\E




et P 9

so direct, but such wroceedii;: ..ty b2 et aside either wholly

or in part as irre;ular or wiendod, o vtherwise dealt with in suach

pemmer and upon such terasn av o court shall thind flt.

Wi apneal is Qﬁieby divminsed.  Coustin Lo tho respondent in this

Ni\[\"’“ Covrt and iu-the Court} beiow.
A

WW‘*M

F

) f).\_.e.-( .,_,;r£~.79

;;m (e Mf’

: o
N. . Browne-liarle :
Justice of the .Jupreume Cou-t
¥
i .
\l ) - .~ ?
J o . ;_Zéa@é";: .




«_-¥e3ey Luke, J.S.C.

On 20th Marsh, 1971, the Sierra Leone Oxygen Factory Limited (hereinafter
referred to as the dAppellant Company) issued a writ of Summons against

P.B. Pyne~Bailey, currying on business under the name of Sierra Engineering
Agencles, (hereinafter referred to as the Respondant) claiming damages for
Breach of Contract and for wrongful detention of goodu. The writ was
accompanied by a Statement of Claim which has already been set out by my
learned boother Browne-Marke, J.S.C. The writ and the statement of clain
accompanying it were served on the Respondent on 25th March, 1971. The 8

days limited for entering appearance expired without the Respondent entering

an appearance,

an appearance.

and ‘up to 11th June, 1971 the Respondent had sti11 not entered

On that date the Appellant Company Ry their Solicitor

applied

appearance for :

to the Ha.ster and Registrar to enter Judgment in default of

Appellant Conpany oouli not sign Judgment for W.S 850‘ ’Tha Hnater-an&
Registrar accordingly informed the Appelldnt Company’s Solicitor that no
mention .of ‘the sum of 125,850 should be made in the judguent, Th:rea days

later howaver (i e, on 1hth June, 1971), the Appellant Company 8 Scliecitor

No further stepu were taken by either party until 25th Ootobor, 19?1

Master nealad a writ of Pieri Facias to levy exaoution against the Roapondant

l

in renpeot or the Jud@uent datei 1hth Juns, 1971°

oentum per annum from the 14th day of June, 1971,

L
X K

P.B. Pyne-Bailay to tho Sierra Leone Oxygen Factory together with oortgin

‘oosts iz the sald judgment mentioned.-

Judguent dated 1kth June, 1971 was for le.1,350, danages to be assessed and .

¥

'-,}"‘. Y :
when on the application of the Appellant Company'a Selicitor, tho Daputy 'Hf ;-

The Wit of Fiordi Faod.u )
o
was for ‘the -recavery of le. 5,850 and interest theraon at the rate or h.h.por 4
4, ;o

"by a Juigmont of eur uaii i

Court beqring the date 14th iay of June, 1971 adjudged to be pnil by the‘fsid

It is pertinent to recall that the ‘?] :




TLH "

costs to Wwe taxed. .And it is important to note J'\tha damages had not been
assessed nor the costs taxed. It is theretore curious, to say the least,

that the writ of Fieri Facias was issued for le.5,850, an amount not sanctioned
by the judgment which it was intended to enforce.and especially as the

Master and Registrar had declined to sign Jjudgment for that same amount a

fow months earlier. Be that as it may, exocution was levied against the

Respondent, albeit without much success.

By Notice of Molion dated 2nd November » 1971 the Respondent, by his

Solicitor, applied "for an order that the Judgment in Default of Appearance

dated the 14th day o.f‘rJune » 1971 be set aaid:e and exscution thereunder be

stayed."” The motion was supported by an Affidavit sworn by the Respondent.,

In his affidavit, tho Respondent explai.nod the reason for his failure to
and -
enter appearance to the Writ of Summons{ ended by saying that he had a geod
: Ho also
defence to the action.amk exhibited a copy of his draft Defence, Suffidoce

...... At to. say tha:

.

“the Re-:;pondentwaa putting himsalf at the mercy of the Court and asking that 3

in the exercise of its discretion the: court may set aside the juigmeu_t. 3

'a.pp]_ica.tion came before Ken During,.J. (as'he_ then was) for hearing "on 9th -
Nevember, 1971. Counsel for the _Ros‘pondant stated inter alia that the )

default of the respondent had been due to inalvartance on the part of the

respondent and referrei to the. dra.;f‘t Defence, Counsel.for 'l:h.o .Lppallan‘t
Gompany on the other hﬁ opposei the apphoation on the Ippit:tttmxmu:th .
grountl that the reu;pondent did nothing for aeveral montha aftar the service -
of the Writ of Summons on him and in the meantimo execution had been levied

and that in the oircums‘bahdeha, the appliocation was too late. It isu mp'

the learnoa. Judge . refused the applioa.ti.on without asaigning any reasons.

On the following day (i.e. 10th Noveumber, 1971), a Solicitor enter_el
214

sppearance to the Writ of Sukmons on behalf of the Respondent, and en the

same day he took out a Notice of Motion on behalf of his client ppplyins

for an order that the whole proceadings be set asiu’le on the ground of
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irregularity, The motion came before ‘“ejan J. (as he then was) on 12th

2 .i i November, 1971. It was adjourned on the ground that it was short-served ‘
o bu t the learne& Judge however granted an interim stay of execution of the I
writ of Fieri Facias. The motion was heard by Tejan J. on 30th November, }
1971. Counsel for the respondent stated inter alia that the application was !
for an order to set aside the Judgment obtained on 14th June, 1971 en the }
ground of irregularity. Counsel for the Appellant;cdmpany stated that the

same application had been made before Ken. During J. and that the learned !
.Judge had diamisséd it. In reply Counsel for the respondent said inter alia ;:1
thﬁt the application was not: based on the same facts which Ken. Dufing J.
had deliberated u.'pm:l,i and that the irregularity was discov;red after the ' .P‘i/

application to Ken. During J. The ruling of Tejan J. was hhort. He said:-

"I have considered the arguments of both counsel.
. There is no doubt a breach of the rules has been . - (
committed. In the interest of justice, T allow _ I
~ the applibation to set aside the ju&gments; Costs [

.in,the cause."

The Appellant Company appealed against that order to the Court of Appeal I
‘on ‘one greund, namely:- ‘ e * ) )
"That the learne& Trial Juidge hai no jurisiiction

to entertain the Reapondent'u Notioa of Motion

dated 10th November, 1971 by reason of the fact

that on the 9th day of November, 1971 the High
Court of Sierra Leone by an Order of the Hon. ' ;
Ur. Justice Ken 0. During had dismissed a similar :
application made by the Notice ef Metion dated 'dﬁgg 3
2nd November, 1971 which said order remains in - ' ' A A

full force and effect."

NG

5 The Appeal was heard by the Court of Appeal on the 24th and 25th days

Sy
=)

gﬁ;% of May, 1972. After listening to two days of argument by Counsel for both |
2 ! parties the Court gave the followingd jJudgment on 25th May, 1972:= e
Ho : ‘ « I ’
Wi ! b ) . ‘ i 5 .?: |
Ty y "In the interest of Justice we feel that the ¥ £
R . ' . Bl .
;),i : action should go to trial. We therefore inveke S
gﬁyl . our powers under Rule 36 of the Court of Appeal e

i ' . |
2! 'Rules and dlsmiss the Appeal. Ne order as to o

l:‘ﬁ.".‘: :

& coats.' : . ' * i ¥
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It is against that judgment that the Appellant Company have appealed

«
&3\

to this Court.

-

The main issues in this appeul may be stated thus:-

(1) Whether Tejan J. had jurisdiction to

: entertain the application to set aside {
the judgment in default after a similar 4
. application hed been dismissed by Ken.
’ Du ring J.
. s - ‘
g (41) Aasuming that Tejan J. had jurisdiction, o
j ' was his decision te set aside the judg— 1
" ."‘“.'J
‘ment in default rdght? "
; / - (i11) Whether the Court of Appeal wes right in “j
@{’ dismissing the Appeal, "y !ﬂ:

'-Deaijng with the first .isaua stated above, Dr. Marcus-Jones, learned Counsel -,'fl
for the Appellant Company, submitted that in view of the fact that Ken.

During J, had dismissed the reapondont's upplloatlon to set aside the Judgment .. ¢,
t in default, neitha:_xen. During J. nor any other judge of the High Cé urt

" had ;jurisiiction to entertain any other applic-u.tion to set néiie .tho Judgment :
- and that the only remedy of the reapondent was by way of appeal. In order . gi
) to determine the soundness of ' this :ubmission it dia neceasary to consider :

..

the power of the High Court . to :et aai&e a gu&gment in aefault of appﬂaranoe. I ;é

The power of the High: Count.
A T S D B

Order 10 Rule 10 of.the:Highul “Q,-;_? ohaladdnithesfollewing terms:~
' "Where judgment is entered pursuant to any of
. . the preceding rules of this Order it shall be

lawful for the Court to set aside or vary such |

Judgment upon such terms as may be just."

It is well settked that in exercising the power conferred by this rulgg the

Jjudgment, In the case of a reguJa.r Judgnent, the Judge has a d.iacrotion,

.hcur'ing rega.ri to all the circumstances, as to whether- to sat aside the
Judgment or not. Bul In the case of an irregular Jﬁigmant, the Judge has °
no such discretion; the appAlcant is entltled to have the judgment set
aside Ex debito justitiae which in ordinary language meens that he is

entitled to have it set aside as of right. In the words of Upjohn L.J.
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(s he then was) "This means no more than that, in accordance with
settled practice, the Court can only exercise its discretion in one way,

namely, by granting the order sought." (See In re Pritchard daceased,

(1963) 2 W.IgR. 685 at p. 696 C.A.).

In this cemnection, it is pertinent to quote also the words of Fry !

L.Jo in Anlaby v. Prastorius (1888) 20 Q.B.D. 764 C.A. He said at p.768 | T

"In such & case the right of the defendant bo (
have the judgment set aside is plain and clear. il '
The Cowrt acts upon an ebligation, the order to
-set aside the judgment is mado ex debito Justitiae, i
and there are good grounds why that should be s0,
because the entry of judgment is a serious matter,
leading to the issue of execution, and possibly te

- an action of trespass."

and he said at p. 769 - i i

"There is a strong distincticn between setting. .
aside a judgment for irregularity, in which case i
the Court has no discretion to refuse to set it : ?w
aside, and setting it:usids where the Judgment, o - fi? ‘2
though regular, has been obtained through domq : £y i
slip-or error on the part of the iefeﬁdant, inm :
ﬁhich case the Court has a discretion %o impose
terms as a condition of‘grﬁnting the defendant

) relief."

T eenamn

11

i

As I stated earlier, neither in the ‘Notice of Motion which was heard Hﬂ
#

by Ken During J. nor in the argument before him was any allegation of

1rruéu1arity of the judgment made. The whole proceedings proceeded on the .

basis that the Judgment was regular. On the other hand, and as T pointed owf= "I

earlier, irregularity was alleged in the Notice of Motion whioch was heard

by Tejan J. and Counsel for the respondent stated that the application was

to set aside the judgment on the ground of irregularity, g

epplication dealt with by Tejan J. was the same as the onw which had been

disposed of by Ken. During J. It is therefore erroneocus to contend tha#.

Tejan J, constituted himself into a Court of Appeal over the erercise of o | -
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discretion by Ken. During J. 1In my Jjudgment Tejan J. had Jurisdiotion

to entertain the application.

] f Learned Counsel for the Appellant Company relied on the cage of

In re Nazaire Company 12 Ch, D, 88 CeA. in support of his submission,

’5;}.ﬁ| l[ Thé hega note of that case reads:- {

"Under the system of procedure establlahed by
the Judicature Acts no Judge of the High Court
has any jurisdiction to rehear an order, whothor .,
made by himself or by any other Judge, the power o
to rehaar being part of the appellate Jurisdic- A
tion which is transferred by the Acts to the It
Court of Appeal." %g‘

In my opinion, the simple answer iom to that submission is that Tejan J,
did not rehear or even purport to rehear the order of Ken. During J, A s !

I have pointed out earlier the application whlch was &ealt ﬁith by Tejan J. .. il

—

L e e

_ was quite different from that dealt with by Ken During J. In thiu connection |

i woula. aﬂopt the wor&.s of Lord Atkin in Evans v. Bartlam (1937) A.C. h,i'ﬁ ]

R

at po 480 H. L He said:-. - - - iy L < -l

_ "The principle obviously is thut unless an& until i
the Court han pronouncod a judgment upqn the marita
or by consent, it is to have the power to revoke
the expression of its coercive power where that has
only been obtained by a failure to follow any of

the rules of procedure."

' See also Craig v. Kenseen (1943) 1 A11 E,R, 108, C.4.

_But quite epart from what I have just stated, there is an added reason

why Bejan J. bhad Jurisdlotion to entertain the application, and that is that

He wes a atrangar t-si-oaa
R T OB R P
Qnﬂfal

taken no cogninancu of,_ ¥ !
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r"or irregular.

4  stated in the Nofloce of Motion. The Notice of Motion merely alleged

. drregularlity without specifylng it.
" of A ppeel or this Court set aside Tojan J's ordor En that ground?

non-compliance with a rule (i.e. 0. 50 R. 3).

" complidnce with the Rules, 0 50 R. 1 of the High Court Rules provides as

: follows:=—

(o - ‘b

the learned Juige dismissed the appliocation although he did not state any
reasons. In contrast, when the other application came before Tejan J. the
position was complétely different. The respondent entered appearanée on

10th November 1971. This he was entitled to do, in my judgment. Order ﬁ?

4

Al T R G R
R. 13 of the High Court Rules provides ﬁpﬁfﬁﬁﬁﬁéféﬁgagt ma& enter appearance

7d§f&u‘fﬁhﬁdmﬁlfﬁaiy“béen ‘entered,

&t any tine befors judgment. Tudgnontrsk

Spted” pre::ef 88 Under the ‘rulb LHAL AppeAraHGs efitered

afzgﬁ*judgnentwwou&&rutandminmthe "eventrsfthe jud gHéfit " being. set asiie.

It stands te reason therefore that since the intentdon of the reupondent was

: -{;eﬁ?‘u‘ “theméntry-of "appedrance

Thereafter the respondent filed the Notice of Motion which was evéntually

heard by Tejan J. In view of the foregoing, I am of the opinion that that was

 the only application to set aside the judgment properly made. In the

circumstances Tejan J. clearly.had jurisdiction to entertain it.

The next question is whether Tejan J. was right 1n-settj:z;g.'a£siae-tlle
duﬁgmant. 'The answer woulé‘dépend'pn whether or not the Judgment was regular
| But Dr. Marcus-Jones submitted that this Court should mot |
conaider thia question because the application to set aside the judgment did

not comply with Urder 50 R, 3 of the High Court Rules which reada as followu-—‘

’usiie proceeiings

gl Jf" e,

Q-%ha several objecﬁioﬂs intendad to

tateé in‘thé summona or

nofice df mo‘b::.ony. L

¥ o It.wascnnceaea by Counsel for the respondent that ﬂé objectlons were

In those circumstances, should the Court

In ﬁy opinion, ihe'answeplia No. The substanoe of the complaint is the

The Rule Making hody in its

wisdom has made provisions for dealing with cases where there has been non-
peder .

e e

§
2]




%
"Non~compliance with any of the.u rules, or with ‘-
any rule of practice for the time being in force,
shall not render any proceedings void unless the
Court shall so direct, but such proceedings may
be set aside either wholly or in part as irreguler,
or amended, or otherwise dealt with in such manner

and upon such terms as the Court shall think fit.*

This rule empowers the Court to disregard irregularities and to decide on
the material question. aﬁglcqqrt_;g ?hereby enabled to io judtiocs without

placing undue premium on technicalities.

Counsel who represented the Appellant Company before Tejan J. did not
take a preliminary objection to the Motion based on the ground of non-compliance
*ﬁ;?h. 50 R. 3. He allowcd the Motion to go on without pointing out the
irregularityrto the judge. In my opinion, in those circumstances, he is deemed
to hava'wa;fad the objecfinna. See Re Macrae (1884) 25 Ch, D. per Cotton L.J.
at p. 19 C.A. Moreover, Téjan J. having entertained the motion-in the

irregular form, it'ig reasonable to presume that he invoked his powers under

“ 0. 50 BR. 1 and decided to disrégard the irregularity and decide the material

quastiona.

Having iiaponed of the technical pclnt raised by Dr. MarcusﬂJone 5 X
shall now‘turn-to the substantial point‘ag to whether the Judgment in default
was regular or irregular. 'The Appellant Company's claim was for daﬁagea for
Breach of Contract and f'or wrongful detention of goods. The Statement of
Clein also glves ﬁafticulafs-of losﬁ.und iamageﬁ suffered by the Appellant
Cpmpan} inoluding the sum of Qo 1,350. The rule under which the Appollant
Company puryorted to entor Judgment in defaunlt is 0. 10 R. 7‘?# the High.

Court Rnlaa which is in the following terms*-

"Where the writ is indorsed with a olaim fir
damages only or for detention of 590&3 with

" or without & claim for pecuniary damages and
is further indorsed for a liquidated demand,-
whether speclally or otherwise, and any
dafendaﬁt fails to appear to the writ, the

plaintiff may enter final judgment for the o

debt or liquidated demand, interest and costs
againat the defendant or defendants f'ailing

a—
="
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to appear, and interlocutory judgment for the
value o' the goods and damages, or the damagas
only, as the case may be, and proceed as ]

mentionod in such of the precceding rules of f

this Order as may be applicable."

The Appellant Company entered final judgment for the sum of le.1,350,

e e Emy

and interlooutory judgment for damages. It is not surprising that they did

not enter interlocutory judgment for the value of the goods, because according

to paragraph 7 of the Statement of Claim the notor alleged to have been

— -
e R ot
- ;‘ =
e mmmen . e ..

detained was returned to the Appellant Company on or about 19th August, 1970

i
|
i.e. before the 1ssue of the Writ of Sumgons. In the circumstancas the claim ‘ ' (

for "wrongf‘ul detontion of goods" was unwarrunted.,

final Judgment for that amount. What then is a "lfﬂﬁ?ﬁ@f“ﬁ”ﬁeﬁgsﬁ"? F O
; Whlch can be a::certainml by :

es'or'ot’f')er posﬂ:fve data. A claim
for a stated sum of monay paid to the defendant for a considoration whi.ch has
failed is a reoogniaed form of 1iquidated demand. On the other hand when the

amount depends upon the clrcumatancea of the case and is fixed by opinion or .

by assessment or by what may be judged reaaonable, the claim is gonerally b

unliquidated. I -quote with approval, the words of Barrowclough C.J. in

the New Zealand case of Paterson V. Wélllngton Free Klndergarten Asaociaticn

Inc. (1966) N.Z.L.R. 1;.68, at p. 4711

"In my opinion thare can be no doubt that, - .
in deciding whether a demand is liquiiateé,
* dmportant factors are that it be capable of
‘arithmetical calculation and that no investi-
gation of the amount claimed should be:
necessary other than inquiry as to well-
entablished soales of chorges otc.f' |

- Acocording to the Appellant Gompa.ny s 8tatement of Claim, the Ror.ponﬂ.an’a ;
agreed to exsuute the work for les1,350 and that emount was paid to him but

that when the raspondant returned the motor to the Appollant Company the worlk

had been “qo inefficiently carried out" that the motor was unmusmable and that'

- v -~ R -

-
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refund and
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repaired it at a cost of le.54B. The sum of lee1,350 was clearly money padd
to the respondent for a considerution. DBut had the consideration fuilud?

In my opinion, it had not, because it was admitted in the Statement of Claim
that the respondent had done some work, albeit inefficiently. It was not a

case where the workman gave himself out as possessing some skill which he did

not possess or where he had done no work at all.

case where the Cour Lwoul aye,. tgmnﬁsaaswtheuxnluamo

i e A sl .s.\.:fn

respondent and arriva a;ftgg”5@gyntugax;blq££guih "

A b -.. m.;.f.m::d\'f

also as danageadforibreach“cf*contract; It was not a case where

#lw l.u-n‘h _u:di-\-‘l-'-

the plaintiff was entitled to a refund of the whole amount. In those

ciroumstances the claim for le.1,350,wva3, in my opinion, not a claim for a

"liquidated demand," but for unliquidated damapes.

weré

the AppellanJﬁLo%Pauy}w,. 0]
bk j . w'.

of le,1350. And if they were not entitled te sign final judgment for that
.‘_gg,g.& hhﬁ-\v

oy Judement  therefore

‘amount, the judgment was irregular. This conelusion is supported by a number

of English cases. In Muir v. Jenks (1913) 2 K.B: 412 C.A. it was held that

where a plaintiff.sigﬁs judgment in default of appearance for a sum in excess
of that which is due Lo hlm, the defendant is entitled to h&ve>that ju@gment

set aﬂlde, aubjact to the right of the Plalntlff in'a proper ‘case, to.applyv

| to have the amount of the Jjudgment reduced. In Hughes v. Justin (1894) T QB

667 C.A. it was held'that where-a writ of summons is_indorséd-for a liquldated

demand, which is reduced by payment after writ issued, judgment dn default

cthe

Eii‘uail (1911) 2 K.B. 942 at pe 944 CeAs in thege worﬁs:-

“Where proceedings are taken by a pladintiff
in the absence of the defendant it is most
important that there should be at every

stage a strict compliance with the rules"




And Buckley L.J, in the Jame case stated it ags follows at p. 9L5

"Where a plaintiff proceeds by default every step
in.the Pruceedings must strictly comply with the

rules, that is a matter strictissimi juris,® ' B

In my opinion the Judgment in dofault signed by the Appellant Company was
not in compliance with 0. 10 R. 7 and the Judgment wags therefors irregular,

In my judgment, on the principle laid domn inAnlsBy v, Prastordys (supwo)

~ the respondent was entitled to have the default juigment set aside ex debite *+—

Justitiaeg . A il -

"

In my judgment, therefore, Tejan J, was justified 4in setting aside the

- Judgment in default and the Court of Appeal were also justified in dismissing Q 

the appeal. I would dismiss the appeal, .

» e ¥ 2 .
ee l-oo‘u-oo-.obo.t

" : E. Livesey Luke

Justice of {he Supreme Court .
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