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n'a roead accident.

On Ist August, 1971 two motor wvehicles

taxi car U 6303 and a landrover WU 8075) were involved

As a result of the accident the y

terial Lime suffered personal injuries, In due course

p rouspondoeats instituted proceedings in lhe High Court

& - —— =)
o personal injuries.  On 5th December, 1972 the High



the defendant awarding

Court delivered judgment against

damages as follows: the 1st respondent Le,1125.50¢
and the 2nd respondeunt Le.1795.50c and costs to be taxed

(hel‘eafher referrad to as the judgment debt). Armed

with this Judgment, the re&pond:suts instituted
proceedings in thz Iigh Court against the appellants

(who are approved Insurers under the Hotor Vehicles

Third Parky Insuranca2 Act Cap. 133) on 9th December,
nt debt pursuant to

1972 claiming payment of Lhe Judgme

Section 11 of Cap. 133.

thie respondents alleged

Tn their Statement of Claim

accident the appellantls

inter alia that on the day ol the
were the insurers of the defendant against third parly

risk in respect of taxi car YU 6303 (hereaflter referred

to as the taxi car). In their deflence, the appellants

dJenied that at the material time they were the insurers

of the defendant against third party risk in respectl ol
rihe said taxi car, The ijssue Lhereby raised by Llhe

-I-r':pleadings was whather the appellants were the insurers
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M
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¥
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against third pavty risk in respect of

of the defendan t

taxi car Jil 6303 on 1st August, 1971. That was Lhe main
fpsue that went to trial. And it is important to state

that the burden of prool on that issue was clearly on

Sl R P e
\

the respondents.

The actin. -ms tried by Ken During J. (as he then

was). ‘Ihe respotlocts called two witnesscs. The first

R Litness was Lhe Senior ltegistrar, High Court who produbaed

Ly : : ! ; .
: the ense [il=z ol Lthe acltion against the defendant. His

evidence is not relevant lLor the purposes of this appeal.

The sccond wilness uns ons fLija lmmanucel Colker, a Police

Sergeant albtached to the Licensing OCllece, Freelown. e

e i L

prodaead Al tendersd an index card in vespect of the
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taxi car. Tho indox caxrd was admi ttod in evidonce and

marked Ex. B. e said inter alia "on the ist of August,

the cavd show that the vehicle was insured with Motor

and Genoral Insurancs Co. Ltd.". The appellauts called

one wilness namely Muactarn Mohamed Kamara, the General

Hanager of the appallant company. Mr. Kamara said inter

alia that the2 vehicle uas insurcd with his company [rom

ond June, 1970 to 1st June, 1971 and that from 1st June,

1971 to 1st August, 1971 when the accident took place

the vehicle was not insured with his company. Ken.

During J. delivored judgment on 19th June, 197?1 dismissing

the respondents' claim. In his judgment the learncd

judge said inter alia

"I fact there is no evidence hefore
this Court that the defendants were

insurers againstb qhird Party visks of

ilrr. Thompson at the material time the

accidenl took place."

1he respondents appealed to the Court of Appeal

against that judgmankb. The Court of Appeal (c.h. Harding,

Tejan, JJ.h. (st Laey then were ) and Hoccles Davies Hiliv )

hearl the appeal on the 23rd, 30th aud Jist days of Heay

197, Judgment was delivered on 16th April, 1975

allowing the appeal and adjudging that the appe.L.l.nuL‘s

pay the judgment debt to tho respondents. The Jjudgment

was delivered by Tejan J.A., the other two learncd

justices concut pdnge | THS Court held that the Learncd

trial Jjudge was wrong ulien he said that there was no

evidence that the appellants were the insurers against

Third Party risk of thae defendant in respect of the taxi

enrr alb Lhe time tihe acceident Loolk place. ‘lhe Courtl
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further hold that Lhere was some evidence, and Lhat

the evidence was provided by the evidence of Police
Sergeant Cokor and ix. 3. The Court then proceoeded to
draw the inference that the taxi car was in-surcd with
the appellants on 1st August, 1971 i,e. the date of ihe
accident. The Court also“held that the appellants wéx"e
estopped by th2ir conduct from disponting liability.

It is against Lthat judgment that the appellants havo

appealed Lo this Court.

The issues that arise in Lhis appeal may be

formulated Lhus:-

(i) Uhoether there was some evidence that
a certificate of insurance in respect
ol a policy of insurance eflfected by
the defomdant and issued by the appeallants
Viu favour of the defendant in respect of
vehicle WU 679073 was in force on 1st August,
1971, and if so whether .the Court of Appeal

propexly ovaluated that evidences

(ii) Jbether the appellants were estopped Ly
their cowduct ar otherwise from denying
liabilijly,

The firsk issn» is formulated in the way it is,

because the respondents' claim was based on S.11(1)

of Cap. 1373 vhich remads as follows:-

"L alter a certificate of insurance

has hane deannd jin favour of the person
by whom n policy has becn el feelbod or

a cerliicole of socurlty has boen issued
in avoue ol the person whose liability

is coverad by such security judpgment in

"
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respect of any such liability as is
required to be covered by a policy or
security issued in favour of the person
whose liability is covered by such
security judgment in respect of any such
liability as is required to bgz covered

by & molicy or sccurity issued for the

purnoses of this Act, being a liability
coveret b oLhe terms of the policy or

seeurity, is asbtained against any person

P

B, the policy or whose liability

F

insurae
Is eovaerad by the securitly, as the casé
may bhe, Lhen notwithstanding that the
insuvoer s the giver of Lhe security may
bae entitled to avoid or cancel or may have
aveidad orp cancelled the policy or the
seccurity, as the case may be, the insurer
or ithie givar of the scculiry shall, subject
Lo the provisions of this section, pay Lo
the persons entitled to the benefit of such
Judgmoent any sum payable Lhereunder in
rasnact ol the liability including any

sum payabla thereunder in respect of tho
Liahilits ineluding any sum payable in
respect ol costs and any sum payable by
virtue of any law in respect of interest

ou that san or judgment,"

plaintift ro succeed in an action based on this

odnsurance

has Lo prove iuter alia that a ocertificate of
has beaa issuced by the delendant insurer in
Lhe parson by whom o policy has been eflected

Live policy was L force al the time the liabili Ly

r—




rﬁ“ose. See 1OYAL FTACHANGT J\_S_SEJ_%_‘:ANCE LIMITED . TOUFIC
_El_l‘:?_z_!_ S.C. Civ., App. No. 1/72 unreported. So in the
instant case the respondents in order to succeed had

to prove inter alia that an dinsurance policy had been
effected by the defendant with the appellants in respect
of the taxi car, that the ag.upellants had issued a
certificate of insurance in favour of the defendant in
respect of the taxi car and that the poliey was in force

on the day of the accident.

Mr. Basma submitted that there was evidence that a

certificate of insurance had been issued by the appellants

in favour of the defendant# in respect of the taxi car

and covering the date of the accident. lHe maintained

that the evidance was provided by Lhe evidence of Police

Sergeant Coker and &x. D, i, Garber concedeqd that

there ma, be som2 evidence, but that it.was worthless

"*"‘;g;'avidemce. The Court of Appeal, as stated carlier, held

7 wthat thore was some evidénce and then Hrew the i inference

‘that “the taxi car was insured willhi the appellants on the

day of the accident, Lt is therelfore necessary to

examine and cvaluate tha evidence relied on by the respondents.

will

Policoe Sergeant Colar's evidence was briafl. It

be useful to quote it in full. It reads:-

"iolija dZmsaanucl Coker. 1 live at

12, SByke Street, PFreetown. 1 am '
Police Sergeant Mo.218 attached to

Licence Office in Freetown. T have

in iay custody Index Card in respec t

ol vehicle U 6304 which T produce -

Ltendered - no obj ction -~ admibbed

aud marked 3. On the Ist of August i

cacd show that Lthe vehiicle was insurod

g T G L ST 1 T R R
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" aro heyond disp

with Motor anl General Insurance Co.

Ltd, Before licence is issued

Certificate of Tnsurance must be produced

by applicant tg Licénce Authority. 1 do

not make the entry. On the 13th December,

1972, 1 received 2 letter from the

Commissioner of Yolice written by the

plaintiff's solicitor and produce copy

of the said jetter dated 13th Decombel’,

1972 - tendered . no objection - admitted

ancd marked wge, X know one Metzger -

Sub-Inspector. She is in our Department.

Licence Office does not

XXD by Garber:

make out a coORY of cover not&or TPolicy

nafore licenee is imeued.

Ny the Court: S.I. Metzger is supervisor

in the licence office,"

from Lhis evidence, there are certain matters which

sute vizai- (1) That Ex. D was produced

from proper custody, (ii) thal Police Sergeant Coker

did not .make the entries on Ex., B (iii) that Police

Sergeant Coker's avidence that the taxi car was insured

August, 1971 was based on BX.

with the appellants on 1st

B oand (iv) that bafore a licence is issucd & Certificate

o Tnasnrance must be produucd by the applicmut to the

Licensing Authority.

The praclice gtated in (iv), is in accorvdance with

Section O of the Motor Vehicles (Taird Party Insurance)

‘act (Cap. 1174) and Mule 10 of the Mo tor Vehicles (Thivd

Farty lnmn'unt:r;:) wmiles. GSection 6 of Cap. 143 veadss-

"No twi ths tandiug any thing in ony Law
3 Y [£4 3

=g\
containad, no Licence Jor a ma tor vihic L&

shall be i asnel nneler the Moarl I'vraffic
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Act, until there has been produced to

the licensing authority proof in such

form as may be prescribed thalt on the
date when the licence cemesinto operation
there will be in force a policy of
i.JlSI;r{tIICQ or a sccurity valid for the
purposes ol thls Act in relation to the
user of the wmotor velhicle by the applicant
for the licence or by other persons o his
order or with his permission or that the
user of such vehicle is not required to be
covered by any such policy or scecurity by
reason ol the provisions of Seclion 5 of

this Act.™

By virtue of powers conferred on the Governor in
Coum‘..i.l_ by Section 20 of Cap. 133, the lotor Vehicles
('l'hi.r-l Party Insurance) lules (hereina[‘tcr referred to
as thoe Hules) woere made Lo come inl;'o ;t“ut'Cc on the same
day as the Act (Cap. 1373) i.e. 1st April, 1951. Qule
10 thercof prescribed the [orm of proof econtemplated
l;y Stction 6 of the Act. iule 10 (so far as relevant)
remls: ~

"In accordance with Section 6 of the
Act, the person applying for a licence
for a motor vehilce shall produce to the
licensing authority =

tn) his certificate of insurance or of

sccurity in respect of such motor vehicle or;
U)o ieis 5.6 oenierss o/eia s sisiaes 5 s 55 e & & el

to show Lhat on Lthe date on which Lhe

Licoence comes inlo operation there will

DS S SR ALl i S AR N P P
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be in force a policy or security in
respect of such motor vehicle or that
such motor vehicle will be exempted

from the provisions of Section wilkiela

the Act."

Tt is evident that ithe combined effect of Section 6
of ilie fct and Rule 10 of the Nules is to create a

prosuaplbion that an applicant who has been issued with

a license for a motor vehicle produced to the licensing

authority a certificate of insurance in respect of such

motor vehicle to show that on.the date on which tha
licence comes into operation there will be in force a

policy of insurance in respoct of such motor vehicle,

"The presumption, however, is rebuttable.

-

I now proceed to examine Ex. D with a view to
.asscssing its evidential value. 2x. B. is headed
"Form A - Register of llotor Vehicles and Trailers -
Rog. 3", and particulars are cntered thereon under various
heaiings and columns, The itegister of Hotor Vehicles and
Trailers is kept by virtue of Section 3(4) of the Roa:l
Traific Act, 196h which reads as followsi-
"The Principal Licensing Authority
shull b the central registrar of all
mo tor vehicles and trailers and of all
licences, He shall keep the prescribed

registers and shall repisber therein in

the prescribad manner all licences issued
winder this Act and the particulars of
every motor vehidclo and trailer registered
by him or by Licensing Autherities on his
Such veglisters shall, during

behall,

nermal vocking bours, he apen bo dinspection
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by the »ublic on the payment to the
Prineipal Licensing Authority of a fee

oI‘IEFy cents.” (Emphasis mine),

Hy virtue of the seccond proviso to Scction 65 of

the samez !\ct’- the regulalions now in force are the load

Traffic Regulations, 1960, Those regulations inter
alia prescribe the "preseribed registers" provided for

by Section 3(4) of the Act, Begulatbions 3 and 4 provide

as followstw

"3, Every licensing authority shall keep
n register for the registration of motor
vehileces as in Form A sot out in The

I'i.rst Schadule.

L., (1) overy person who applies to
rerister a motor vehiele shall lodge

wilth the liccensing authority an applica-

tion duly coimpleted as in Form B or cC,
as the case may be, sel out in the
"First Gchedula".

I now propose to examive forms A and I in some detail.

It 1g not convenidenb Lo sel thewm oul, bul Ll would sulfice
to state the particulars prescribed in them. The following
particulars are prescribed in Form A:- registered number

of vehicle; name of owner; date of change of ownership

nuiber; description of wvehicle

('Lf any) and G.N.Ji,

including the makoe car ail model number of letter
' ’ ’

horsce power, numbaer of cylinders, cengine number, r[\assi.s

number, bypo of body, weights including net weight cwts,

freigghi weipght cwtbs rrross weigoht ewtbsy axle weight
I8 y G { ] 5

inclwiing front ewls aed roar cubsy Lyre sizes of Lhe

[

;
Y :

3 Lrond, middle el reae givimgg the rim diametber and the
-
7

d widlh o ench casay . class of vehiclag dale of regigtrationg
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¥ rencwal of licences stating the liccenco number, date

renewal. The

and period of licence in ngspgct of each

particulars prescribed in Form B include the full name

and usual address of the applicant; the make of the

vehicle, its year of manufacture, model number OT letter,

engine number,

e S et s

horse power and capacity, number of cylinders,
chgssis number, typs of body, date of purchase, country of

origin of vchicle, net weight, axle weight of front, middle

and rear axle, numﬁer of wheels, size of front, middle and
rear tyres giving in each case the rim diameter and the
width. A comparison of the particui&rs prescribed in

Forms A and B, would reveal that most of the particulars
prescribed in each form are identical. When an applicant
for the registration of a motor vehicle lodges his
application in Form B, he would have filled in the = fo

particuiars there prescribed., It is from the completed

Form B that the licensing Authority obtains most of the

particulars that are entered in the register of HMotor

Vehicles and Trailers (Form A). The Régistrar acts on the

e

information supplied by another person. He has no personal |
knowledge of the facts. Host of the particulars stated in
ihe register of Motor Vehicles and Trailers are therefore
heursay, and in normal circumstances the register would

be inadmissible in evidence as offending the rule against
hearsay. Thus in HMYERS v. D.P.P. (1964) 48 Cr.App.R.

48 it was held by the House of Lords that car manufacturers'
records ol eugine block numbers, proved by employees .
charged with keeping of records, but who had not actually
compiled them were not admissible, not being public
documents, they did not fall within any recognised

;chuptinn to the rule against the admissibility of hearsay

ovidencue. Some of the speeches in that case are

T AR e _‘

T
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instructiveJ

And Lord HMorris of Borth-

12

and it will be useful to refor to them.

Lord Neid said at pp. 362-~363:-

n[t was not disputed before your

Lordships that to admit thesec records

is to adnit hearsay. They only tend

to prove that a particular car bhore a

particular aumber when it was assembled

if the jury were entitled to infer that

the entries were accurate, at least in

the main; and the entries on the cards

were assertions by the unidentified men

who made them that they had entereoed

numbers which they had seen on the cars.

Counsel for the respondent were unable to

argue that these records fell within any

of the established exceptions or to adduce

any reported casc or any text book as

direct authority for tlieir admission."

"The card has no probative value unless

it is used to prove that what it records

is truee eccvavancesens The sole purpose

of introducing the card would be to prove

that a particular motor car when manufac-

tured did in tru th have certain stated

particular numbers attached to it. How-

ever allurlng the language of introduction

may b phrasad,

into tho case 80O that the truth of the

statements that it records may

There is, in my view, no escape {rom tha

conclusion that, if

y-Gest said at pp. 367-368 -

the card is only introduced

be accepled.

the cards are admi Lted,

T8
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HISWOIn, written assertions or state~
mente made by unknown, uniraced and
unidentified porsons (who may or may
not be alive) are being put forward as
procf of the truth of those statemenks.
mless we can adjust the existing law,
it secems to me to be clear that such

hearsay evidence is not admissible.”

There arc however many exceptions, both statutory and
?ﬁ;atcommon law, to the hearsay rule, One important exception
‘at common law is gtatements confained in public documenty
jwﬁﬁh, subject to certain qualifications are in general
:11wima facie evidenge of the t{ruth of the facts recorded
I’A;fhen‘eiu. Having regard to the provisions of Section j(h)

of the Noad Traffic Act, 1964, the Register of Motor

¥ Velicles and Trailers (Form A) would appear to possess all
: the elements of a public document, But it is not necessary
to decide iu this appeal whether 1t is a bublic document.
Suffice it {o say that the legislature has taken care of
the situafion by enacting Section 61(1) of the Road

Traffic Act, 1964 which is in the following terms:-

"In any cause or matter relating to
& motor vehicle or to any licencao, permit,
certificate or other document, issued under
this Act or any regulation made hercunder,
the production of a document purporting to
be, a copy of an entry in a registor or a
copy of a lLicence, permit, certiflicate or
or olher document as aforesaid by, or lrom
Lhe records of the Principal Licensing

Auntliority or a Licensing Authority or any

officer deputed by such authorily for Lhat

purjposa, shall be prima facie evidence ol

e
==

e
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any matter, fact or thing stated

or appearing thereon."

This sub-section therefore creates a statutory

exception to the hearsay rule, Dut it has been held that

such enactments which alters the law of evidence must be
construed strictly. Thus in

782, Brle C.,J. said at pp. 782-783 -

"An enactment altering the law as to
evidence and ereating statutory evidence
whereby the rights of parties may be
defeated, must be construed strictly.
The law of evidence as it stands, is
intended to maintain truth; any altera-
tion of that law for a particular purposs
is intended to maintain the truth in a
better manner as far as that particular

purpose is concerned and no further; other-

-

wise the alteration would have been carried

further."

Applying this strict rule of construction, it has been

laid down in a long line of cases that there musl bLe a

statutory duty to make the cntry (in the case of I‘UgiStOTS).

But the rule also applies to other documents, the contents

of which are hearsay, but which have been made admissibla

by statute. ixamples of such documents are surveys,

inquiries and reports. In some cases tho statute makoes

the contents of the document "prima facia" evidence, in

others il makes thon "conclusive evidence". DBut whatevei

the document, and whether it constitutes prima facie or

conclusive evidence, the principle is Llbhe same. There

must be a statutory duty to make the entry, inquiry or

report as the case may be. I't there is no such duly thien

NONTHARID v. PEPPER 10 L.T.

40



'the entry, inquiry or raport, as the case may be, does

or "conclusive cvidence"

AL

4. under the relevani statutory provision. A few authortties
'in should illustrate this point. With regard to registers,
| it is stated in Chapter 29 of Phipson on EBvidence 3¥tth Ed,
(a ghapter dealing wilth ﬂhn poaitiod both at Common Law

and by Statute) at para, 1130 that -

"A register is evidence of the partigular
transaction which it was tho officer's
duty to record, even though he had no

personal knowledge of its occurence.

SR e s AT

Thus, entries made by an incumbent of

o

parish burials reported to, but not’

performea by him, are admissible, so,

of entri;s of births and deaths under
Lhé Births and Dcaths Registration Act
1953 S,34., But entries of matters
vhich it wés ggﬁ his duty Po.record iaea

are inadmisslble." (Emphasis mine) .

In Halsbury's Laws of England J3rd Ed, Vol. 15 P. 381

para., 678 it is stajoed:
"iintries jn the register of births,
marriages or deaths, certified copies
: :
of those entfres and certified copies
of the registers are prima facie, ilhough

not conglusive, proof of the particulars

of q}{“tbqrmattcrs roquired by statute to

be enterad therein," (Bmphasis mine).

In Re STOLLERY, WEIR & OTHERS wv. TREASURY

(1926) ALL B, R. ftep. 67 C.A, a case dealing

va th \:::r'b,L('lane‘:s of bLirth and of death under Lhe !Hilrl,hs

FOREPE PR

and Donghs iteglstration Acts 1836 and 1874, (S,jj}j ol Lhe
EI. 41‘ 1596 6ot providing that the certified coples of entrics
|9 g
&} El



v ghall be received

maryviage,

M.,

And

saicd

Sargant 1.,J. said inter alia at pp.

16

as cvidence of birth, death or

Lord llanworth,

to which the same rolates.")

inter alia at p. 75:-

wrherefore, I should agree with

tlie view which was taken in the next

three common law cases by Phillmore Jay

Sir Francis Jeune P and McCardie J, -

that in the absence of any special

statutory provision, those particulars

jn the certificate, which it was. the

duty of the registrar Lo

statutory

inquire into and learn, and stalec as

a result of his inquiring and learning

in the certificate are admissible covidence,

although subject to contradiction by other

cvidence of the facts therein stated."

(@mphasis mine) .
79-80 -
W[ think that observation is of particular

value when one comes to the fourth

cortificate in question here, Lhe

sertificate of the death of one of the

children of the union, Hlarriet Ellen

Browt. In that she is described as being
(<>
tlie daughter of John Brown, a Jew’%kzrf,

Vhat the Act requires to be

deceasurl,

enteored, and what the registrar has Lo

malie inquirics aboul, is the ranlk or

profession of Lhe deceasad. You il

the statement in the regrister ol some-

_is no L o ':éli’t:\_l)_l_._“ll_l‘l.-&‘rl_'illll(_

the_deceased, namely,

%2
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that she is a daughter of John Brown,

a jewellevr. It secms to me that as to

that, it is very doubtful whether the

re;zister or the certified copy of the

pugpister is any evidence at all, because

i+ is something which was not inserted

in the register by the officer as part

e 3

R R S P

of his duty under the Ack. Tho register

! does not make any provision for showing
1

who are the parents of the deceased

person." (Emphasis mine) .

ilith regard to inguirics and reports, two cases

v. ANTROBUS (1905)

49 (voumiany v. pzpeiit (Supra) and A.G.
NORTILARD _ v. PEPPER

2 Ch.188) illustrate the principle.

Supra ) celated to an action for a collision between two

counsel, in order to show that the

ships. The defendants’

plaintiif's ship was in fault, proposed to put in evidence

the statement of the plaintiff's captain made on oath,

ander the kerchant Shipping Act, 1854, before a receiver

of wreck., 1t was held that such evidence was inadmissible,

notwithstanding that a sectlion of the Act enacted that

such examination shall bhe admitted in evidence in any Court

as prima facic proof of all matters contained therein, as

e question as to which ship causod the damago to the other
i . : .
o L was not a matter which the receiver had power to examine

Ay, into under the Act,

e
j &; ¥rle C.J. who gave the leading judgment said inter alia

ik

i at p. 7BI:-

W[ think his report is only evidence

as to the matters into which it was

his duty to inquire, and the part ofl

q 0 (e hull supposed to he struck in the
A 4

i

;.
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collision is not one of those matters

Upon this review of the

PRI B B

statute, I think the rules of law

relating to cvidence are altered only

for a specified purpose, and that the

scctions are drawn with great legal

knowledge confining each alteration to
its appropriate purposej and on this
consbtruction of the Act the examination

of the captain was not admissible as

substantive evidence that in the collislon

the starboard bow of the plaintiffs ship

was struck." (@mphasis mine).
And Williams J. said inter alia at p. 783: -

"3t was argued by br. Brett that the

ecvidence was improperly rejected, and

that the language of the WU9th Section
is given without any restriction whatever,
that 'the examination taken in writing in

pursuanoe of the L48th Section shall be

adini Lted in evidence in any court of
justice, as prima facie proof, as proof
of all matters contained in such vritten
eramination.' Now it is clear that these
general words must necessarily to some
extent be controlled. It never was

meant that matters contained in the

examinalion were matlers spoken to by a

witness 'Ech, thout having power Lo spealk
of his own knowledge; in other words,
ihat this mattor received in evidenco
iv not to mean any matter containaed. in

such examinalioln, [ “think it necessary

£~
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to put some limit upon the generality ‘

of the words, and it seems to me

contrary to the good sense and meaning

of the words to impose any other limit

that the mattlers contained in such ]

than

wribtten examina tion,into which the
TAN

receiver might inquire. Accerding to the

ordinary rules of law that would be so,

inquire into mat ters

otherwise he might

which it was not part of his duty to make

an inauipy into." (Zmphasis mine).

—————CREE

Tn ATTORNSZY GEHERAL v. ANTROBUS (1905) 2 Ch. 188

the defendant's counsel proposed, to put in a map and

award made in 1847 by the Tithe Commissioners under The

Tithe Act 1836. According to Section 64 of the Act, "every

recital or statement in a wmap or plan ......... shall be

decmed satisfaclory evidence of the matters therein recited
In giving

or stated, or of the accuracy of such plan."

his ruling Farwell J. said inter alia at p. 194: -

"1 must not be understood as deciding
that, in my opinion, the tithe map would

be evidencce on any matter (although it is

& public documenl) which is not within

the scope and pyrview of the aulthority

5f the Commissioncrys who made it. L

think they have to attend to their own

business, and 1 guard mvself against

being supposed to say that 1 should

hold that the tithe map was evidence

ol something il was not their business

scertain". (Emphasis mine

|
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f now relurn to Ex. B, Tt contains the particulars
presérihed in Form A)aud more. Lt contaius particulars
like the vegistored numﬁer of the vehicle (i.e. WU 6303)
the date of registration, the name of the owner (i.c.
BB Thémpson) the address of thelowner, description
of the vehicle including the make (i.e. Peugeot 204),
engine number, classis number, and rencwal of llecences,
There is no ‘loubt that all these particulars constitute
prima- facie cvideace by virtue of $,61(1) of the Road

Traffic Act, 1964,

But Bx.B also contains particulars about Income Tax
and Insurance Poclicy. The questlion then arises: do thesc
additional particulars constitute prima facie evidence
by virtue of $.61{1) of the load Traffic Act, 19647 As
far as 1 am aware, the Zoad Traffic Regulations, 1960
have not be:n amende? to provide that Form A should include
these additional particulars. So thore was clearly no
statutory duity on the Licensing AuLhorrty-to enter
particnlars about Insurance policy and income tax on the
vegister. jAnd if there was no statutory duty to malce the
entrigs, on the basis of the principles stated above,
those unnuthorisa]l antriecs do not constitute prima facie
evidencae unler S.Gl(l) of the Rhoad Traffic Act, 19Gh,
Similarly if particulars about the colour of the vehicle
had beeu eubered on the register, that entry would not
wnstituté prima facie evidence of the colour of the
vehicle, because the colour of the vehicle is not one of
the parliculars presoribed in Form A. In my judgment
therefore the enlries in BEx., B relating to Insurance
Policy are not prima facie evidence of the matters
“therein statbad or appearing thercon". And Lthese were
the enbrres relicd on by the respondents to prove t.];nt;

a4 corlilicnte of insurance in vespect of a paliey ol

e —




21

insurance offectad Ly thao defondant and issued by the

appellants in favour of the defendant in respect of the
taxi car was in force on 1st August, 1971. In my opinion
the entries were of no ovidential value and Sergeant

Coker's ovidence basad, as it was, on them was worthless.

It may be dosirable to asn enl the Road Trafflic Regulations

to provide that particulars relating to the name of the
insurer, thie date of commencement of the insurance, the
date ol expiry of thz insurance and the serial number of
the Certificate of Insurance be stated in the Register
of Motor Vechicles ansl Trailers (1¥orm A). The iicansing
anthority would obtain those additional particulars from
the Certificate »f Insurance “roduced when application for
licence is macdle, becausa they, and other particulars, are
all stated in the Certilicate of Insurance (see the
preseribe:d Certilicate of Insurance in Form A of the
Schedule to the Zap, 1353 2lules). Those adlditional
particulars woul:d then, anidl only then, in my view,
constitute prima facic evidence unclcr'S.'()!(l) of the Road
Traffic Act, 1964. Such an amendment would certainly, in

my view, facilitate proof and lighten the burdon on third-
party claimants under S.1 I(I) of Cap. 13).
Dut let me assume that the entrics in iBx. B relating

to Insurance l'olicy constitute prima facie cvi:dence. What

then is the position? T will sct out the relevant entry.

Tt is
anayal of Licence
Voriod Insurance Policy
Year Licence Ho. From To No. Closing Date
1971 529 | 27/8 91 /08 A 3. 8.7

In my opivion this entry would constitute prima lacie

avidenc: that a licence numbered 529 was issued in 1971

in respect ol thoe period 27th augcust, Lo st December,
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1671 and Lthat a Policy of Insuranco numberoed 7% was in
. i force but expiring in 3rd August, 1971. It should be

% noted that what is entered in the register (Ex. B.) is
1the number of the Insurance Policy and not the name of
rw?:the Insurer., Indeed nowhere in the register (Ex.B) 1ls
the name of the Insurcer statod. So there is no evidence
on Ex. B of the name or identity of the Insurers issuing
the Policy of Insurance or the Certificate of Insurance.
How then could it be said that any entry on Ex, B

constitutes prima faice evidence of the name of the

. insurers? T fail to see how.

Let me assumnz that "&" is a coda indicating the
identity of the Insurers. But in the first place no
evidonce of any code was given., Secondly, Sergeant Coker,
noi lla.\‘.-‘i.nls wmarle the entry, could only tender thc.z document.
He could not give evitdence of the truth of its contents,
for the simple reason that he coulld not vouch for the
accuracy of the entry. Sce MYERS wv.. D.P.P.(Supra‘).
The document speaks for itself, I concede that if the
maker of the entry haid been called, he could have given

" evidence based on his reecllection that he saw a valid

Certificate of Insurance before malking the ontry and that
the Cortificntoe of Insurauce wns lssued by a particular
insurer, 4nd for this purpose he may have rofreshed hils
memory from the entrios in ©2x. B relating to Insurance

Policy: See DBRYANT & DICKSON 31 Cr, iApp, Kk, 146,

On cleser examination of the entry it shows that a
licence was issued on 27th August, 1971 and the Insurance
Policy on the strength of which that licence was issued

explred on Jrd August, 1971. [nother words the Insurance

Policy had ecuiplred some 24 days bolfore the licence was
'

lssued., According to Hule 10 of the Rules an applicant
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for a liconce should produce to the licensing authority

"to show that on the dato on

his Certificate of Insurance

which the licence comes into operation thero will be in

forco a policy," Aocording to the entry the licence came

into operation on 27th August, 1971. So a Certificate of

Insuranoe to show that thers will be in force a policy on

that date should have been produced to the licensing

authoeity., If no such Certificate of Insurance (what I

would call an operative Cortificate of Insuranoe) was

produced, then in acfordanee with S.6 of Cap. 133 no .
licence should have beeon issued, Section 6 of Cap. 133
imposes a prohibation against issuing a licence for a

motor vehicle until an operative Certificate of Insurance

has been produced to the licensing authority as prescribed
by Rl‘:le 16 of the Rules. The entry shows quite clearly
that an operéfive Certificate of Insurance was not produced
to the lizenning authority in respect of the relevant
renewal of licence. Consequently a lieence should not have
been issued, And if no licence should have been issued,
no entry should have becn madec. The enlry was therofore
vhauberlzoed and therefore no cognisance should be taken
of it, Also the presumption raised by Rule 10 of the
Rules -that an operative Certilicate of Insurance was
produged to the licensing aui;l-mrity is rebutted, Further-
more o thg prima faciq evidenc (which I .assumed to be

providad by the entry under Section 61(1) of the Road

Trafiio Act, 1964) is also rebutted by the entry itself.

[ the end, whichever way one looks at fix., B, the

39

resulf is the same. The entry relied vpon by Lhe respondents

1e of no evidential value and Sergeant Coker's evidence

pased on il is worlhless,

The Court of Appenl relied heavily on “x. B and
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e inference that

Blergeant Coker's evidence in drawing th
i

‘ﬂm said taxi car was.insured witli the appellant company

e of the accident and that the appellant

pmpany had issued a Certificate of Insurance in respect

the pelicy. Tlhat basis having collapsed, could the

3
iy
ﬁﬂerence founded on it stand? Of course if the inference

4Vﬁsfnunded only en that material, it would inevitably

llapse along with its foundation. DBut the Court of Appeal

150 referred to the evidence of Muctaru Mohamed Kamara, the

;.
pppellants' witness in draving their inference. So the

question is, could the evidence of Kamara alone support

o inference? The answer must be "No" in view of the

tegorical evidence of Kamara that

"I, after looking my records came to

the conclusion that Policy held by the
Insured expired on the 2nd August, 1972
wliicti commenced on the Jrd August, 1971.
Accident took place before the vehicle
was insured, TPrevious insurance which
commenced on 2nd June, 1970 expired on
1st June, 1971. From 1st June, 1971 to
1st August, 1971 when accident took place

the vehicle was not insured with duar

company."
In my Jjudgment therelore the Court of Appeal drew

ihe wrong inference from the cvidence.

Lt ouly remains to consider the second issue
formulated above i.e. estoppel. The evidence reclied on

by the raespondents in gupport ol the estoppel is that the

‘!-:ppclL:n:[J engaged a solicitor to defend the defendant and

dudertook the defence in the acltion in the ligh Court

R A o
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by the respondents against the defendant. The Court of

Appeal held this conduct of the appellants to amount to
an estoppel., Learned Counsel for the appellants
submitted that the canduct relied on was due to a mistake
of fact, that the respondents were strangers to the
estoppel and that in any oase estoppel was not pleaded:
This issue can be disposed of briefly. The parties to
the esloppel were the defendant and the dppellants. The

responrlents were not parties to the estoppel, they were

It is a well eétablished principle of

law that a stranger to an estoppel cannot rely on it.

In VANDEPITTEZ v. DPREFERPRED ACCIDENT INSURANCE CORPORAFION
Ol" NEVW YORK (1933) A.C, 70, the appellant obtained a

judgment in British Columbia against one Mr. Berry's

‘daughter lor damages for personal injuries caused by her

negligence while driving her father's motor car with his
permission. KExccution issued, hut nothing was recovered.
Mr, Berry had effected in respect of his car an insurance

in his own name with the respondents; and they had taken

charge ol the defence of the action. Dy the jpolicy the

;espnndonts agreed to indemnify the insured against third
party risks, and that the indemnity should be available

to any person onerating the car with the permission of

the insured. ‘The appellant sued the respondents to recover
the amount of the unsatisfied judgment, It was held

inter alia by the Privy Council that the fact that the
respondents conducted the defence of the action did not
raise an estoppel available Lo the appellant. Learned
counsal for the respondents referred us to the case of

THIEOUILTLUSG GLLECNE v, MEY INDIA ASSURANCE CO. LTH. Civ.

Ay, 15/71 unreported, a declsion ol the Court ol Appeal,
in support ol his submission that estoppel arises in the
'

instant casc. Hut the facts of thal casce show quite

clenrly that the decision is wol applicable to the [acts
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of the instant case. The facts o that case brieflly

were that the insurers instructed a sqlicitor to

represent tne insurel in an action instituted against

the insured by third parties for personal injuries. The

third parties obtained judgment against the insured.

The insured then instituted action against the insurer
claiming indemnity in respect of the judgment debt., The
Court of Appeal held that the insurer was estopped by

their conduct in defonding the insured in the ac tion

instituted Ly the thir! parties from denying liability.

With respect that decision is in acoord with the principle

stated earlicr., “he parties to the estoppel were the
Insurer and the insured, so that the insured could raise
and rely on the estonel. Dut it would have been a

different matter if the third parties had raisecd the

estoppel in subsequent action by them against the insurance

company, 7They were not parties to the estoppel and

thercfinpre they could not have raised it, In the ¢. vuw.nttncs:

circumstances the issue of estoppel raised by the
respondents fails.

1 have great sympathy for the respondents. They have
a judgment debt vhich still remains unsatisfied. I hope
that all is not lost. However, I would regrekably allow

the appeal.

4 8 8 8 " B e a0 s e s e e s,

. LLIVESEY LUKE - J.S.C.
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