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JUDGMENT DELIVERED THR |4‘DAY or i)ﬂxx*“ker 1977

i COLE, C.J,:- Learned Counsel for the appellan+t in ovening
° this appeal, submitted that the pith and marcveow of this anpeal
rest on the anpswers to he given to four guestions of oreat

constitutional legal importance, namely:-

(i) vwhether the word "State" is svnomvmais

with the word ”Government";

(ii) whether at the materigl time of the allarad
offences the appellant wazs a public afficer under
Section 93 of the Constitution of Sierra Leane

1971 (Bct No., 6 oF 1971) and, if g0, whether in law
she can be regarded as an emplovee of "{the Statet

as distinct from an employee of "the Fovernment!

of Sierra Leone;

: (1ii) whether it is correct to hold that she was ¢
T a clerk or sevrvant of the State of Sierra Leone
and whether the vouchers in question, namely,
Exhibits €, D & E were the property of either %he
State of Sierra Leone or the Government of
Sierra Leone; and
treeea, /2)
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(i‘_r\ whether +the Daoanrt of Annenl

R

holding that as from the 19th Anpceil 1971 and

by wvirtue of the Canatitution (Consegraenti

Provisions) Act 1971 (Act Mo .

acts,

liabilities and ahligatious

9 of 1971) axiasting

e

acts, liahilities and obligations of the Slhate on

the date of conviction,

The facts of the case are not in dispute,

them. as sucecintly as I possibly can,

The appellant was convicted on the 2%9th day of Augsnst

1975 on an indictment presented to the High Court on six

counts, fthree of which were for falsification of accounts

contrary to Section 1 of the Falsification

of Accounts Act

1875 and the other three for larceny contrarv o Section

17(1)(2) of the Larceny Act 1916, She was

sentenced *o

various terms of imprisonment against which sentences she

has not appealed.

conviction to the Court of Appeal which on

The appellant appealed against her

the 24th day

of September 1976 dismissed the appeal and affirmed her

convictions.

to this Court on the following groundsi-

From this judgment the appellant has appealsd

"(i) Whether a Public Officer unde- Secticn ©3{1)

of the Congtitution of Sierra Leome Act No. 6 of

1971 as amended, can be convicted of Falsification

of Accounts under section of the Falsification of

Accounts Act 1875 if in the Particulars of the
Offence and during the trial it is laid and proved

respectively that the document or accounts helong

to the State of Sierra Leone.

(ii) Whether on charges as (1) above, the Puhlie

Officer can he convicted if the Particulars of

Offence state that her emplover is the S+atm of

Sierra Leons,

(i1i) Whether the same Officer as (1) ahove can

be convicted of offences of larceny by servant

under Section 17(1)(a) of the Larcenv Act if

the Particulars of the Statement of Offence allewe

that she is a clerk or servant to the State of



Sierra Laone.

(iv) VWhether she can be convidted of am offence
under (ii.‘i.) if the Particulars allegse that she

stole from the State of Sierra Leone,

(v)  Whether having repard to statutory sroviaions
and case law in Sierra Leons re the term "Cavrernment®
the Court of Anpeal is right to hold that since Anril
1971 property of the Government of Sierra Leona have

hbecome the propverty of the State of Eierra Leanne,

(Vi) ¥hether in a criminal +trial by Jundge alone,

the defence would have heen adeguately considerad

by the Trial Judge when in the review of the evidence
of the case for the Prosecution, he indicated that

he has read the statement of the accused and will
comment on it later bhut failed +o do so and fails

to consider and refer in his dudement passibhle

defence arising from the evidence,"
There was another grommd of appeal which was abandoned,

As I have already stated at the opening of this judoment
the grounds of appeal are condensed *to answering the auestions
already posed, These questions also include the All-importart
question whether the State of Sierra Leone is 2 nerson in law

within the ambit of our municipal law,

By letter of appointment dated the 2Lth May, 1957,
having satisfactorily completed her tfaining in the Clerks
Training School, the appellant was offered appointment as a ;
Third Grade Clerk in the Income Tax Department of the then
Government Service of Sierra Leone, The appointment WAS
rensionable. On the 31st May 1957 she accented in writing
the appointment on the conditions set out. She worked in the
Income Tax Department until 1968 when she was trensferred to
the Technical Institute, which was a branch of the Ministry
of EBducation, as Chief Clerk. Her duties included general
administration, preparation of Imprest Books and raying of i
salaries of staff of the Institute. She remained a Civil !

Seérvant and a Public Officer up to the date of her conviction,

The expression "Puhlie Officer" is defined in the Slerra

Leone (Constitution) Order-in-Council 1961 (P.N. No.78 of 1961)

iosenvilli)
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(hereafter weferred o 2= "the 10671 Constifution"), Section

107(1) reads nz followst-
"nublic officer" means a persen holding orvr

acting in a public offise",

The expression "puhlic office™ is also defined in the zame

Order-in-Council to mean an office of dmolument in #the nublic

The expression "public service" is also defined in fthe sam=
Order-in-Council. I% means "svbject fo the mrovisions of snb-
sections (2) and (3) of this section, the serviecs of the Crown
in a civil capacity in respect of tha.fnverﬂmevt of Sievra
Leone and inclndes the service of the Crown i=n o civil canacity
in respact of the government of the former Colany and Proftecte-
rate of Sierra Leona."

For the purpose of this case 1t ig not necessary to

) nf this sschinm row aunted,

construs subh-sections (2) and {2

\

The Constitution of Sierrz leome 1071 {ﬁri i-. A af 1971)
also dafines "public officer’, "publis office' and tha "nublis
service". IT% iz not necessary %o ast ont these definitions
because they are ir sohatance the same as those contained ip !

the ahove quoted definitions,

The Constitution of Sierra Leone 1'971 (Act Mo, 6 of 1071)
came into force on the 19th April 1971. T shall hersafier
refer to it as "the 1971 Constitution®. By Section 95 it
revoked the 1961 Constitution. There can be no deuht that
the 1971 Conastitution preservad the legal position of all
public officers within the meaning of'both Constitvtions,
which i have already quoted, as at that date, that i=,

19th April 1971. Thereforse, on the dates of the alleged

offences and throughont the whole of 1872, the appellant was

a public officer and was so up to the date of her conviction.

TR
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The indictment allsres in comtbs {T;; (‘F'} i )
that she falsified in fthe courss of hap amnlovmevt, ~ortsi

accounts contrary to Section (1) of the Palsification pf
Accounts Act 1875. Counts (ii), (iv) and (vi) allese that

N

she stole in her capacity as a clerk or servant ~setain
1)

monies, contrary to Section 17{1){a) of tha Larceny Aect 1915,

In this conrection it is relevant Hn note that by the
1972/73 Appropriation Act 1972 (Ant No,25 of 1072) whiech
came into foree on the 1at Julvy 1972 Parvliament providasd
certain monies for the Services of Sierws Leona Tap the veanr
1972/73. In the Schednle to that Act it will he seen that
Parliament provided certain sums fTar the Ministry of Rduocation
and allied services. The appellant, who was then a Pirst
Grade Clerk in the Ministry of Bducation and attached to
the Technical Institute, nerformed tha duties of Financa
Clerk. Her duties entailed the rreparation of Parsonal
Emolument Vouchers, Cheque Order Forms and other pertinant

financial documents necessary for the payment of salarvies,

by the appellant. After such prenaration and cheacking the
documents were referred to the Princinal, the Vice~Principal
or Senior Commercial Teacher, as the case may he; fTor commter-
'signature. Four copies of the vouchers were ther sent o

the Ministry of BEducation where they were checked and nassed
by the Vote Controller and entered into the Vote Service
Ledger. They were then certified as correct by the Senior
Assistant Secretary (Finance) or the Senior Accountant in

the Mindastry of Education, These vouchers were then

returned to the appellant who would then Prepare tbe cheqne

order forms beaving the names of the-persons authorised to
collect cheques from the Treasurv. When the cheqnes were
collected after the Personal Bmolument Vonchers and the
Cheque Order Forms had been left in the Treasury, thev were
then taken to the Principal, Vice=Principal or Senior
Commercial Teacher for endorsement. The appellant would
then take the chegues to the Bank of Sierra T.eone for

encashment, and she would then return to +the Tnstitote ho

“l.el“n/é)
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nav the salaries so collected o the staff.

o

Three vouchers are involwved in this apnpeal, Thay
conceruned payment of salaries for the momiths of Avgust,
"September and Octoher 1972. The case for hthe Proscention
in this regard, which has mot been challenged hefare ns was
that the Personal Emolument Vouchers for these moanths i=
question were inflated hy the appellant hy the sum of LalO00.00

n respect of each of these months after thewv had haen sisnead

xR

as correct at the Ministry of @ducation, and further that she
stole the respective inflated amounts. She was convicted on

each of these counts and sentenced.

In the Particulars of the counts relating o +the offence
of Falsification of Accounts the aprellant was »2lleied fn

he a clerk or servant of the State of Sierra Leons. The

accounts falsified were also said fo he the property of +
State of Sierra T.eone. As regards the counts relating to
Larceny as a Clerk or Servant, again she was alleged ta he

a clerk or servant of the State of Sierra Lescne and in that
capacity she stole the various sums mentioned in those counts
which monies were allezed to be the property of the State

of Sierra Leone.

Let me first and foremost deal with the question whether
the State of Sierra Leone is a concept known to our municinal
law and if so whether it is a legal person within the ambit
of our municipal law capable of acquiring rights, licbilities

and obligations arising out of contract or other arrangemerts,

in relation, for the purnoses of this appeal, tc emnployment
and property. I lay emphasis on the expression "contract ox

other arrangements",

I must straightaway make this point quite clenr,
Whilst the expression "Gevernment" is met only clearly defined
in our laws and given legal personality by Parlisment - T
e

tation At 1971 (Aect No, ©

refler to section 4 of the Interpr
of 1971) ~ mowhere in our legislation is the exXxpragsion
"the State of Sierra Leone" either defined or expressly

given legal rersonality. There can be no douht, however,

/ey
{

-
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FBL (8
i that the concept of "the State of Sierra Leane" 4a vrall
! y zept )
: emhodied in onr Constitution ans well as ather 7”V'ﬂ1aﬁ;”ﬁfE

]
It cannot be denied that this territory of Zisrra Lecne
has throungh the vears preogressively moved frow the atatns

of a Colony and PFrotectorate on to 27th April 1961 when

)]
Gt

| she achieved indepeundence from Her Majesty *the Queen of

~

England. But that indenendence on a close study of the then
8 Constitution was monachical a
. &

tion. T shall

e

n its oper

i only refer to sections 26, 27, 28 and 57 of the 1061

3 Constitution.
"Establiszh~ 26, There shall he a Governor-—Genaeral
f‘ o . -
: ?ent gF oL and Commander-in-Chief of Siserra JT.eone.
; F ice of Gover-
nor-General who sball he appointed by Her Majesty

and shall hold office duringe Her

Majestyls pleasure and whe shall he Her

Majesty's representative in Sierra Leone.

“n 4 Oaths to be 27. A person appointed to the affice of
taken by Governor-General shall, before entering
Governor- ; :
. e upon the duties of that office, take and
General
subscribe the oath of allegiance and sueh
oath Tor the due execution of his office
as may be prescribed by Parliameut,
Discharge 28, Whenever the office of Governor-—

of Governor-
Generalts
functions office is absent from Sierra Leons or i=
during
vacancy,etc.,.

’

General is vacaut or the heider of %he

for any reason unable to perform the
functions conferred upon him by this
Constitution, those functions shall be

rerformed by such (LUperson ag Her Majestv

et

ay appeint or, if there is no rerson in

w3

ierma Leone so appointed and ahle to
perform those functions, by the Chief
Justice of Sierra Leone,"

"BExercise of 57 (1) The executive authority of Sierra

executive : .
" 3] s £] . r flaiesty,
authori ty Leone is vested in Her Majiesty
of Sierra (2) Suhject to the provisionsz of this
Leone.

Constitution, the executive authority of

/8)

s 4080 0 a0}
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Sierra Leone may be exarcissd on hehalf of Han
Majesty hy the Governor-General ; aither direct L

o Piap .

or through officers suhordinate

(3) Nothing in this ssction shall nrevent
Parliament from conferring functions an nersons
or authorities other than the Governor—Cenerai. "
Allegiance by the Governnr-General and A1l otheras was swvorn
or affirmed to Hex Majesty fthe Gueen, Her Weirs and Bucecessors
in Her capacity as the Queen of Sierra Leons. The Schedules
to the Official Oaths Act (Cap.169) as adapted by_the Official

e
Oaths (Adaptation) Order 1961 (P.N, No. 94 of 196??. In spite

of this limitation the concept of the State was e&hodied in
our municipal law as evidenced by the definition of the
expression "Govermment" in Section 2 of the Interpretation

Act 1961 (Act No. 46 of 1961), That definition reads —

"Government" means the Governmant of Siarra
Leaone and includes, where appropriate, any authority
by which the executive pover of the State is duly

exercised in a particular case."

On the 19th April, 1971, the territorv of Sierra lLeone

was declared a Republic by virtue of the 1971 Constituntion.

The Interpretation Act 1971 (Act Ne. 8 of 1071) b
Section 4 defines the following exnressiaons - "Ronnhidign

to mean -

"the State of Sierra Leone as constituted by the
Constitution"; and

"Government" to mean -
"the Government of Sierra Leone (which shall he
deemed to he =z person) and includes, where
appropriate any authority by which the exacutive
power of the State is duly exercised in a particular

case.,"

Here it will be seen that the ward "State" also appears

o

in the definition of "Government® in the Interpretation Ae

1971 .

o & w0 )
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The 1971 Constitrtion as amended makaes srowi =ior fom
the appointiment of a Proaident of the Stata e Siavra Tacne.,
T refer to Section 14 as amended hy the Constitotion of Siavpa
Leone (Amendment) Acts of 1071 and 1672 {Act No.7 of 1071 and

Act No. 28 of 1973), I think it is bnt perhinent to 2at ant

A that portion of Section 16({1) of the 1971 Constitufion, as

o
L

!
'
X amended, which is of relavance to the auestion naw hndng

considered, It savs -

= "There shall be a supreme Head of State and
£ 2 .
¥ Commander-in-Chief of the Armed Fercos and Grand

Commander of the Republie who shall he lnawn ag
the President of Sierra Leone, and whn iz »aferred
5 -

to in this Constitution as +the Pregident, e

wn

hall
emhody the national unitv and ensurs +ha continnance

4 of the BHate ..eesersvesss ot

3 I shall not at this stazge go further into other lzgislation

subordinate to the 1971 Constitution on this guestion of the

existence of the State of fisrra Leona, Suffice 1t to BmELY
that I am satisfied that in law and in Tact the SHate of

Sierra Leone existed at all times materinal te this apneal

R

and all the inhabhitants of the terrifory of Sierra T.anne oywe

allegiance to it,

The next question is whether the State of Siapre Lanne
S

has A legal personality within our maonicinal Taw,

T have already stated that the offences in question
were alleged to have heen committed in 1272 when the 1971
Constitntion was in fores, T have alrendy nocterd the rale-
vant portions of Section 16(1) of the 1971 Constitition
which makes it part and parcel of the duties of +h:z Prasident
of the State of Sierra Leone "to ensnre the continnanas 5
the State". Let me say straichtawav that in my coeasidered
view "State" in this context means the State of Sierra Leone.
T shall hereafter briefly set out the constitutional
progressive development of this territory of Sierrs Leone
from colonial to republican status. T have also pointed
out that although the 1971 Constitution axpressly referred

to the concept of State it diA4 not expressly define it nor

iens o /10)

’
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did it expressly mive it legal personality,

Let me now hriefly delve inte histary,

4

In this regard I have eiven duae consideration +n the salotary

warning of Lord Goddard, C.J3. in the case of Terrel -rs. Secretar

of State For the Colonies (1953) 2 Q.B. 482 at ».598 where he

/

said, inter alia -

"In my opinion, once a dectrine has hecome a rnle of lav,
4.

vrsesasssasssThe Court is hound o apply it without

inquiring into its origin,t

Sir W. Tvor Jennings, however, quite righfly reminds e
that every Constitution has to bhe n product of Mistory hecanss
the Constitution is the product of the manner in which the
territory concerned emerged as an independent soverigh state.
{(See Sir Ivor Jennings ~ The Approach to SelfeGovernment 1056

\

edition). See also Hinds v. The Queen {(P,0.) (1976) 2 WLR 266 -
s st e bl Sttt} ~ ’ ‘L i

particularly the judsment of Lord Diplock whe deliversd tha

majority judgment of the Zoard.

It is universally accepted that states are of twa kinds

being either "independent" ar "dependen%", The expressions

"independent" and "dependent" are hoth descrintive., The praner
usage of the term "independent" is to denote the status of a
state which controls its own external relations withant
dictation from other states, This state of affairs turns on
the question of sovereignty. All the aunthorities anppear %a
agree on this proposition. The territory of Sierra Leone up +o
27th April 1961 was a Colony and Protectorate ~ a dependent
state and was therefore not itSelf'a legal person, Tt was nart
of His or Her Majesty the King or Queen's rossessions and

s0

=

the territory of Sierra Leone of itself had no separnte apd

distinct legal personality, The King or Queen, as the case maw

3
-

be,or the Crown represented not only the British Bmpire including

the Colonies as a whole but each of its component narts of which
the territory of Sierra Leone was a part ~ I refer to the case

of Sloman v. Government of New Zealand 1 CPD 567 which was an

action brought in Bngland against "the Governor and Government
of the Colony of New Zealand", I+ failed because there was no
such person or body corporate known as "the Governor and

Government of the Colony of New Zealand", known to the law.

wu sl 1)
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There is also the case o ame v. Howor

where it was held that where a Coloninl Govermment hapd =21nkarad
into a contract with the respondent for military =ervices inr

South Africa at a2 certain rate of pay the Colonial Government

did so on behalf of the Crown. Our public preopervties,
liahilities and abligations were in law those of Hig nr *er
Majesty the King or Queen of England., Oonr national dabtg

were owing by no other person known to onr mmmicipal law save
His or Her Majesty the King or Queen. The public servine was
that of His or Her Majesty. His or Her Majesty held all the
rights powers and obligations of not only England hnt alad
those of the Coleonies including the territorv of Sierra Leone.
Public property anywvhere in the COiOﬂieﬁ was in the eve of the

law the property of His or Her Majesty. Tauallr sa, rublic

liabilities were those of the King or Queen. The excoutive

governments were His or Hers. His or Hew

Majesty waz in the
eyves of the law a corporation sole, a hody nolitic. Zolaonial
Governments stood on the same footing as that of the Crowrn of
England in relation to the employment and dismissal of poblic
servants. Those servants, in the absence of any snecial

contract, held their offices at the pleasure of His or Her

Majesty - Shelton vs. Smith (1895) A.C.229; 72 L.T. 20,

Lord Hobhouse who delivered the nmanimong Judgment of the

Court in that case, said, inter alia, at p.132 of the

L.T. Reportsi-
"Unless in special cases where it is othavrwise
provided, Servants of the Crown hold their offices
during the pleasnre of the Crown - not hy virtue
of any special prerogative of the Crown, but bhecause
such are the tmrmg Qf their engagement, as is well
mnderstood threughont the publiec seryvics.®

In this comnection we have been reminded in the recaoant Wonse

. ! =
Enviromment {1977)2 WLR 450 that the effect of the



r Her lajests the Win: ar Nueen® and Wik, - "
! Jest; '

Liord Simor v @ ed sdnla ithe 11 h
"The Trown as an obiect is a piece of jewelled
headgear under souard at the Tawen of London. RBut

it symbolises the nowers of Seavernment whinch were
fermerly wielded hy the wearer of the arewn: za
that by the 12tb century crimes were committed

1 not only against the king's peace but alse apsinat
H "his crown and dignity"; Pollock and Majtland
History of English Law, 2nd ed. {1511)
P.5325. The term "the Crown" is therefore used
in constitutional law to denote the collaction
of such of those powers as remain extant {the

royal prerogative), together with such athar

powers as have heen expressly conferred by
Statute on "the Crown",

So too "The fQueen" indicates the nerzon whe Ty
right of succession is entitled to wenr the

crown, But "Her Majesty" is evidently a symholin

phrase, betokening the power, the "mana' which
is embodied in the person entitled *to wear the
crown - as "His Holiness""His Beatitude" or "Mr,
Justice" are descriptive of the power so entitled,
"Her Majesty" in constitutional legal usage thus
generally personifies the powers of "the Crown" ..
povers the nucleus of which legally and historically
are those of The Queen, but which by consiitutional
convention (i.e., in political reality) are exercised
in the nawme of The Queen by those who are nominally ant
legally her servants or agents".
Lord Morris of Borth-y-Guest also said at pages MG6T-
468 of the same Report - ;
"The expression "the Crown" may sometimes be used
to designate Her Majesty in a purely personal
capacity. It may sometimes be nsed to desimnate
Her Majesty in her €apacity as Head of the Common-—
wealth., Tt may sometimes he used to desigznate

Her Majesty in her capacity as the constitutional

swwra 5 wiad T30
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Monarch of tha Tmitaed Ximpdem. This Lows
enacted v Har Mainakar in Parlisment. Thay zma an

enacted by Her Majiestr by and

with the advice and

consent of the Lords and Commons assemblad in

Parliamept and hy the anthority of +the same, The

eXPression may somelimes ha upsed in & somewhat

broad sense in referance to the funclieons of Govermnment

and the publiec administration.

used in referernce to the rule
of a citizen alleming that he
may be at the instance of and

The case for the prosecution

Tt mar somctimes ha
of law, The nrosecntinn

nasz committerd an offanrs

in the name of Her Majesty,

is the case for "the Crawn,"

Every citizen is a suhject of Her Majesty and

e
as such owes lovalty to "the

Crown", The governmant

of the day is Her Majesty's government, A ministor

of "the Crown" is and is constantly referred tm as

a servant of +the Crawn.,”

As we all know, Sierra Leone wag originally n sethled

Colony in 1787. Bv Act of the then British Parlizment Iy

Geo.IIT c.U4h the Colony of Sierra Leane heffime reshed in

the Crown. Subsequently certain

territories adiacent to tha

1,

Colony of Sierra Leocne were declared a2 Protectorate of the

British Crown which conjointly with the Colonyv hecame known

as the Colony and Protectarate of Sierra Leone. The Colony

and the Profectorate of Sierra Leone remained nossessions

of the British Crown until A7th April, 1961

v When she achiesved

independence as a sovereign State with Her Majesty the Quean

as Queen of Sierra Leone and Head of the State of Sierra Leone.

As Queen of the State of Sierra Leone she bad a lesal person-

ality within the State of Sierra Leone. She ruled through

Her agents - the Governor-~General, the Prime Minister,

Ministers, other officials, public servants and others. This,

of course, was done by way of Orders-in-Coumeil, Letters

Patent and Roval Instructions.

: v o m woww o w UMD
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I need hardly add thzf before 1961 the first taste this Levritory
had of some kird of constitutiénal autogomy was in 1951. This
antonomy was further strangthened by the 1958 Constitution by which
some measure of self-sovernment was granted %c the Colonv and
Protectorate ¢f Sierra Leone,

Up to 27th April, 1961, allegiance continued to be owed to His
or Her Majesty the King or Queen of England. Thercafter allegeiance
was owed to Her Majesty the Queen in her capacity as Queen of Sierra
Leones I have earlier set out the provisions of Sections 26, 27,28
and 57 of the 1961 Constitution to that effect. The Governor-General
and Govermment were still, after the 27th,April, 1961, responsible
to Her Majesty the Queen in Her capacity as Queen of Sierra Leone,

As previously stated, the State of Sierra Leonec was established
on the 27th April 1961. It ig a well established rule of law that
a state acts through agents or other o*-*,{sl-ansU In my considered opinion
the Queen as Head of the State of Sierra Leone, the Govermment of
Sierra Leone, the Governor-General, the Prime Minister, Ministers,
public servants, Government Departments ana:others were es from
27th April, 1961, all agents of the State of Sierra Leono.

It is, in ny view, for this very reason that as late as 1965
Rule 5(3) of the First Schedule to the Criminal Frocedure Act 1965
(Act No. 32 of 1965) provides that -

"Property belonging to or provided for

the use of any Government establishment, service,
or department, may be laid as the property of Her
Majesty the Queen,"

I have earlier on drawn attention to the definitions of the
expréssions "public office", "public officer" and "the public service"
both on and after 27th April 19§% and also on and after the 19th April
1971. It is my censidered view that public officers of whom the anvellant
was one, were up to 19th April 1971 officers in the service of the Crown-
neaning of course Her Majesty the Queen of the State of Sierra Leone -

in a c¢ivil eapacity.

15/ Sa e
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It is beyond argument thai His or Her Majssty the King or Nueen,
as the case may be, has uvn to 19th April 1271 been a parson in law, a
corporate body politic withir the State of Sisrra leone with Sovereimn
rights, powers, obligations sand other arrangeménts over and within the
territory over which she ruled wlich nmowers include that of emvlovimant in
the public service.

With regard to the broad question of employment by th: Crowm, Sir

Owen Dixon, quondam Chief Justice of Australia in the case of

Attormey-General for New South Wales vs. Perpetual Trustees Company Itd.
85 CoL.Ro 237 at p. 249 vuts thet matter thin way -
"There always have been employments under the Crown where the
commanded direction of the Crown given mediately or immediately
is the sole measure of duty of the servant. When the right
1ﬁ' of control exists in the Crown and extends to the manmer in which

the employment is carried out, that is, to the doing of the

work, the test of the relation of master and servant iz sati

This passage was quoted with approval by Denning L.J., as he
then was, in the case of Inland Revenue Commissioners ws. ﬂﬂghgqqg_(l956)

J<

Learned Counsel for the appellant contended.ws=:7 tha wronosition

2 Q.B. 641 at p. 566,

that although the State of Sierra Ieone iz a lespal person for
the purposes of International Law, it is not a legal person for

the purposes of our municipal law., In my opinion this vropositicn

cannot be sustained.
With regard té the gquestion of the l2ral personality of the State

Sir John Salmond in his classical work on Jurisvrudence 1937 9th edition

at page 443 summed it up this way -
"Of all forms of human society the greatest is the State, I+ owns
immense wealth and performs functions which in number and importance
are beyond those of all other associations. Is it,then recognised
by the law)as a person? Is the commonwealth a body politic and corporate,
endowed with legal personality, and having as its members all those who
owe allegiance to it and are entitled to its protecticn? This is the
‘conclusion to which a developed system of law might be expected to

attain. But the law of England has chosen another way. The community
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of the realm iz an organised soecictr, but it iz ro person or

body corporate. It owns no property, is canable £Ff no aects, and

has no rights no» any liabilities imputed %o it by the law.

Whatever is said to the contrary is figure of sneech, ard not the

literal language of our law.

How, then, are we to account for this failure of ths law

to make so obvious and veeful an application of the concention

of incorporation and leral personality? Why hne it failed to

recognise and express in this way the unity and vemirnence of

the State? The explanation is ¢ be found 4n the existence of

monarchical government, The real personality of the King, who

is the head of the State, has rendered superfluous any

attribution of fictitious personality to the State itself."

I concede at once that Sir John Salmond was applying the Pictional
theory. There are other theories relating to this question of the perscnality
of the State like the Real and the concession theories, I shall not attempt
to enter in this judgment into these purely metaphysical doctrines.

The same work I have just quoted went on to say at page 470

to say that "the present position of English law as resards

groups as seen in the action’ of Courts in that thers ie no

definite theory of group-existence, that tachnical inceornoration
under statute or by royel grant usuallvleads the Courts to

treat the group as a "psrson", with riéhts, duties and obligations
distinct from the actual human beings who may control it, for
whose benefit it exiﬁts5 or who may be its agents, but that
neither the fact of technical incorporation nor ite absence will
altogether prevent the Courts from recognising social realities
and, in appropriate cases, recognising that what is technically

a separate legal and fictious person may bhe really a mere disguise
for s particular human individval, or group of‘individuals, or
that associated humen beings mey have as a group povers, intereats,
and wishes peculiar to the "group" and ddistinet from those of +he
individual members, althousgh ne forﬁal incorporation has taken »vlace,
and that these real facts must by different devices he dealt with

ag of significaence for the law zs material facts with which it has
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of

to deal in pursuit of

justice, and do nn' ove their

. : g exigtence to any lagal fiction or conreszinp,.M
Avthorities agree on certain essential atiributes of »
3tate ~ population, territory, a govermment clothed with
a monopoly of force for the preservation of neace and
order and having a plenitude of authoriir within its

territory independent of extermal‘control. Thiz muat

of necessity be the case because the sta*te muct firs:t ard

foremost be a legal entity within its own territory aither
expresslr or otherwise hefore i% can sive effect to such
legal personality outside thet territory for and on behalf
of that territory.

I shall now consider the gquestion, namely, what is the whole tenor
and effect of the 1971 Constitution, as amended, on this whole state of
affairs? I postulate the following propositions:—

(i) Tt creates on a proper construction a Republican
State which, as I have already pointed out, is "the
State of Sierra Lecne,"

(ii) That such a State of Sierra Leone has all the attributes
of an independent Sovereign’'state in our municipal law.
For example, it hesg under its Constitution, on a vproper
construction, full aﬁd complete legislative, judicial
and executive povers.
It has a separate and distinct governmant, which, as
I have already pointed out, has now been personified.
It hes coersive authority legally suppeme over any
individual or group within its territory. This ins the
power called sovereignity. The 1971 Constitution provides:
for the fundamental purpose and end of any political
society ~ which the territory of Sierra Ieone ig ~ amongst
which are the defence against extermnl force and the
maintenance of lew and order within its territery. In this
regard, let me say without the slightest hesitation, that
I share the jurisprudential view that as a general.principle
of law there is a distinction between the State and Govern-
ment. The purpose of that dis%tinction, in my considered

opinion, is to emphasise this limitation of the State upon
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the Govermment, namoly, that the Gowermment in the execu-

tion of th duties assigned to it must pay proper regard

to the ends for which the State exists. I also share the
view that once the idea of the State as Sovereign is acceptad,
which I comsider to be the position here, our municinal Jaw
which include the 1971 Constitution as amended, can be no
¢ther thing than the wiil of the State. It follows therefore,
in my considered opinion, that théd State of the Renublic of
Sierra Leone h~d and has always had the lagal perasonality to impoge
that will within the context of our municinal law on every
inhabitant of the territory of Sierra-Leone,

(411) That the State of Sierra Leome in the execution of these duties
must of necessity act through agents, Such agents include the
President and the Govermment., Hence the lepal personification
of Government under section 4 of the Interpretation Act 1971,
Such personification does not in ny view detract from the fact
that the State of Sierra Leone iz a legal entity which in law
completely became vested, as from the 19th April, 1971 with all
existing rights, liabilities and obligations of Her Majesty the
Queen, These rights, liabilities and obligations include existing
contractual rights, liabilities ana obligations due to and from
public officers. Section 16 of the Constitution (Consesuential
Provisions) Act 1971 clearly says so — It states -

(1) A1l rights, liabilities ahd obligations of ~
(a)  Her Majesty the Queen or the Governor-
General, in respect, or in right of the
Govermment of Sierrs Leone and
(») fhe Govermment of Sierra Leone, or any
public officer on behalf of the Government
of Sierra Leone,
shall on and after the commencement of the Constitution

be the rights, liabilities and obligations of the State.

(i1) In this section, rights, liabilities and

obligations include rights, liabilities and

obligationg arising from contract or otherwisan,

19/
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Having regard to all %12t I have said, T am of the opinior *that iha
' territery of Sierra Leone is and hns been since 27th April, 1961 a State
and since 19th April, 1971 hzs heen a lepal entity in our municipal low,

It follows therefore, that if any property is vested in any of the
Agents of the State, for exanple the President or the Govermment;, that
property is held by that agent for snd on behalf of the State and thereforve
tﬁat property can properly he 1laid in the neme of the State, Bqually so,
if a person iz in the employment of an Agent of +hs State .. the
Government, it follows that that rerson is in the employment of the State.

In my judgment therefore, at all timeé material to this appeal the
appellant waspiublic officer in the employment of the State of Sierra Leone
and it was therefore proper for the Particulars of Offence of the Indictment
to describe the appellant as a clerk or servan;-of the State of Sierra Leone.
This ingredeint was celarly proved at the trial, I therefore find no merit
in this aspect of the appeal,

The next question is - were the relevant personal emolument vouchera
as vell as the respective sums of noney alleged to have been stolsn the
property of the State of Sierra Leone? Learned Counsel for the appellant
argued, with some degree of conviction that frem the combined effect of the
provisions of section 7 of the Constitution (Cbnsequential Provinsions) Act
1971 and the definition of "Govermment" in the Interpretation Act 1971 those
personal emolument vouchers as well as the ;elevant suns of moneyv in question
should have been laid in the Particulars of Offence as being pmopsriy of the
Government of Sierra Leone and not in the ném@ of the State of Sierra Leone.
He argued further that since that was not done_the offences of which the
appellant was convicted and sentenced weme not o%fences known to oufmunicipal
laws. With respect to Mr. N.D. Tejan~Cole I think all he was trying to urge
on us in hia able argument was thet because of thom alleged’defects the indict-~
ment was bad or defective, This must be the case because as Learned Counsel
quite rightly conceded in the course of his arguments, both the offences of
Falsification of Acéounts and Larceny as a Clerk or Serﬁant were offences known
to our mumicipal law, at all times material to the indictment. In my view
what Learned Gounselrfor the appellant was trying to canvass was +hat in

effect the partieunlars as laid did not support the offences in question on the

grounds T have already stated above.
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Section 7 of the Jonstitution (Consequential Provinsion:)
Act 1971 is of relswance %o the gquostion inst voged, Tt rends -
"Property Te fl) Without vrejudice to the seneralitis of Hndhton
of the
Crown. 9 all proverty whiech immediately bofore the date of

~

commenceunent of the Constitution was hald by the Ore-n or
by scme other body or person (not being an autherity of
the Govermment of Siorra Leone) on behal? of or in Lrust for the
Crown shall on that date by virtus of thisc suhscelion and
withovt further assurance vest in the Presiden® and be held
by on behalf of or as the case may be on tha like trusts Far
the benafit of the Gorermment of Sierra Leone; and all
property which immediately before the date oforesaid was held
by an anthority of the Govermment of Sierrs Leons SO ahalF
of or in trust for the Crown shall he held hv that avthority
on behalf of, or as the case may be on the like trusts for
the benefit of, the Government of Siarra Lzone,

(2)  References +o the Crown in subsention
(1) are references to the Crown in right of the Gorernment
of Sierra Leone and that sub-section shall, -rith necesaawy
modifications, apply in relation to vighta, lisbiliiies and
obligations, arising out of contract or other arrangement
as it applies in relation to property,"
In my considered view this section is complementarv to seetion
16 of that same Act. This provision was necessary g;,gﬁqggggﬁia
cautela end for administrative convenicnce, The President

in law holds these public properties as an Agent for and on

‘behalf of the State of Sierra Leone.

This however, does not, in my considered opinion,
deprive the State of Sierra Leone as a legal persen one

tittle of its proprietary rights over all public propertiss

. or monies provided by Parliament for its public service or use,

I think it is for this very reason that Parlismen% did not
repeal Rule 5(3) of the Crimipal Procedure Rules contained
in the First Schedule to the Criminal Provedure Att 1965

(Act No, 32 of 1965),
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By virtve of the Laws (Adaptation) Aet 1972 {ActN¥o. 29

of 1972) wr

was, amongst other things, an adaphation and

modification exercise regarding the municipal law of fthe
State of Sierra Leone this particular Rule was adapted.,
Originally it read -

"Proverty belonging to or provided for the use of

any Government establishmert, service or department

nay be laid as the property of Her Majesty the

Auean,"

Section 7 of the Laws (Adaptation) Act 1972 which came inte
force on 18th April 1972 now provides inter alia that for
the expression "Her Majesty the Queen" there shall be
substituted for the expression "the Govermment of Sierra

J
Leone" or "the State" as the context requires. Let me
here again mention that the offences were alleged to have
been committed in August, September an® Cctober 1872, T
need hardly add that by the 1972/73 Appropriation Act
1972 the monies provided for expendiiure during the period
in question were, ag the Act itself stated for the services
of Sierra lLeone.

In view of the brief legal historical sketch I have
already given of our constitutionsl development I see
nothing wrong in any sense in this context to substitute
for the expression "Her Majésty the Queen" the expression
"the State",

I must here and nov make one point quite clear. T am not saving
that in evenﬁ?gaggaiﬁ;olving public property thet property must necessarily
be laid in "the Sta%e" in every charge, information ox indictment. What
I am here saying is that taking into consideration the whole tenor of oux
legislation as it stood in 1972 and at present, such property can be laid
either in the name of "the State of Sierra Leone" or in "the Govermment!

or in "the President," as the case may be,
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In view of the fore-going I hold that the property in
the relavant personal emolument wvouchers as well as the various
sums salleged to have been stolen hy the -gppellant was well and
properly laid in each case in the nawe of the State of Sierra
Leone.

There is no necessity for me to go into Ground {vi) of
the Grounds of Appeal. Suffice it to =zaw that I find no

merit in it.

For all these reascns I would dismiss this appeal.
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