S,C. LR. WPP, NO, 1/76

IN THE SUCREME COURT OF SIERRK LEONE

CORAM:

The Honourable Mr. Justice C.0.E,Cole - Chief Justice

The Honourable Mr., Justice E. Livesey Luke Justice of the
: Suprems Court

The Honourable Mr. Justice C. A. Harding - Justice of the
Supreme Court

The Honourable Mr. Justice 0.B.R. Tejan =~ Justice of the
Supreme Courtt

The Honourable Mr. Justice K.E.Q0, Ouring - Justice of ippeal.

THE STATE - APPELLANT

Vs.

IRENE YOQUNG
JOSEPH KOROMA

SAMUEL FOUWLER - RESPONDENT

M.5.Turay, Esq., Solicitor General with him Bankcle

Thompson, Senior State Counsel and Mr, Koroma, State

Counsel for the State,
J.H. Smythe E£sq., 9.C. with him Mrs. H. Ahmed for the

1st Respondent.
N.D. Tejan-Cole, £sq., for the 2nd Respondent.

No Appearance by or an behalf of the 3rd Respondent.
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RULING delivered on .Tuesday.iﬁtb. day of March, 1977.

LIVESEY LUKE J.5.C.

By Notice of Motion dated 3rd August, 1976 the
httorney-General on behalf of the State applied to the Court
Court of !\ppeal for Jeave to appeal to this Court against
the judgment of the Court of NAppeal delivered on Gth July,
1976 acquitting and discharging the above-~mentioned 1st
Respondent on certain counts of Falsification of hrccounts
and of Larceny znd the abova—menfioned 2nd and 3rd Respcndarts
on certain counts of Larceny, By Order dated the z0th day
of Hugust, 1976, the Court of Appeal granted leavs to the
State to appeal to this Court and ordered that the Notice
of Appeal be filed within ane month from the date Lhereof.

When the Appeal came up for hearing befure this Court,
Me. J.H.Smythe Q.C. Learned Counsel for the 1sl Respondent
raised a Preliminary object.(Nutice of which he had previously
filed and served) to the hearing of the appeal by this Court
on the following ground.:

"That the Appeal is not properly before the Court as
the appellant has not obtained final leave tcu appeal."

Mrs Smythe based his Preliminary.objecLiun on Rule 66 aof
the Sierra Leone Court of Appeal Rules, 1973 (No. 28 of 1973)
which is in the following terms:-
"Leave to appeal to the SUyreme.Cnurts in pursuance
of the provisions of any law relating to such appeal
shall in the first instance be granted by the Court
only upon condition of the appellant, within a period
to be fixed by the Court but not exceeding three months
from the hearing of the application for lesave to appra),
providing good and sufficient security, to the satisfaction

of the Court, in a sum not exceeding one thousand leones

/for the due
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fFor the due prosecution af the appoal and the poyment of
allsuch costs as may become payahle‘ko the respundent in
the esvent of i appellant not obtaining an order granting
him final) leave to apieal or of the appeal being dismissed

-
for non-prosecution, op of the Supreme Cpurt ordering the
appellant ot pay the respongents® costs of the appeal as the
case may he,"
Before proceeding furthar, I think that it is nzcessary to
emphasise that this rule relates to cases where an appellant
applies to the Court ﬁF Appeal for keave to appeal. It doeas
not affect cases where the appsllant appeals to the Gypreme
Court as of right or where he applies to the Sucreme Court for
special leave to appeal. ODifferent provisions (other t4han
Rule 66) apply to the two latter cases,

Learned Counsel for the 1st Respondent suomilted with
nuch forcae that under Rule 66 an appellant must first obtain
from the Ccurt of Appeal conditional leave to aprceal that it
was mandatory for the Cqurt of Appeal to impose conditicna
for the appellant to give good and sufficient security
(a) for the due proseeution of the appeal and (b) for the
payment of costs, and that after complying with the conditions
fixed by the Court of Kppeal, the appesllant should apply o
the Court of Appeal and obtain therefrom final leave to abneal.
Learned Counsel submitted that if the Court of Nppeal failed
to fix the requisits conditions of appeal, or if the appellant
failed to comply with the conditions fixed or if he did not
take any of the steps laid down, thé Supreme Court could not
properly entertain the appeal. Mr. N.D, Tejan-Cole, Learned
Counsel for the Reszpondent arqued in support,

On a literal reading of the Rule, Learned Counsels!
submission is sound., I agree that in the normal case the Court

of Appeal must fix the conditions of appeal in accordance with

Juith the provisions




=
Py

N D o S N

S AL g

the provisions of the rule and the appellant must comply

tn the Court of Appeal

with those conditions and then apply
for final leave to appcal.

But the important question for determination in
whether Rule 66 applies to the instant appeal. In order
to answer this question it is necessary toc examine the con-

ditions laid down in Rule 66.

hs stated earlier the rule lays doun two conditions
which the Court of Appeal must fix in granting conditional
leave to appeal i.e. providing good and sufficient security
(1) for the due prosecution of the appeal and (ii) for the
payment of costs,
With regard to the first condition, it is relevant to
refer to Section 65 of the Constitution of Sisrra Leone, 1971
which provides as follows:=
"g5 (1) There shall be a Solicitor-General whose office
shall be a public office and he shall have power in any case
in whieh he considers it desirable so to do-
(a) to institute and undertake crgminal
proceedings against any person befors
any court in respect of any offcence
against the law of Sierra Leonej
(b) to take over and continue any such
criminal proceedings that may haue
been instituted by any other person
or authority; and
(c) to discontinue at any stage before
judgment is delivered chh criminal
procéﬁdings instituted or undertaken

by himself or any other person Or

autharity.

/The Solicitor-General
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(2) The Solicitor-General shall in all matters
including his powers .under this Constitution or any
other law be subject to the general or special direction
of the Attorney-General.
(3) The powers conferred upon the Attorney-General by
this section shall be vested in Him to the exclusian of
any other person or authority:

Provided that, where any other person or authority
has instituted criminal prcceedings;‘nothing in this section
shall prevent the withdrawal of those proceedings by or at
the instance of that person or authority at any stage before
the person against whom the proceedings have bean instituted
has been charged before the Court.
(4) In the exercise of the powers conferred upon him by
this section the Attorney~General shall be subject to the
direction or control of any other person ar authority,
(5) For the purposes of this section, any appeal from any
determination in any cpiminal proceedings before any court,
or any case stated or question of law reserved for the purposes
of any such proceedings, Ro any other court shall be deemed to

be part of those proceegings?

By virtue of thig Section of the Constitution, the
Attorney-General, (or #he Solicitor-General as the case may
be) has the power to prosecute all criminal matters in Sierra -
Leone, This power extends to Criminal #ppeals (Sce 5.65(5) of
the tonstitutiqn, 1971). In my opinion that sub-section (5.65(5)
empowers the Kttorney-General (or the Solicitor-General as the
case may be) to prosecute all criminal appeals in Sierra Leone.

It seems to me that having regard to the very wide powers
conferred on the Attorney-General(or the Solicitor-General as
the case may be)by S$.65 of the C&nstitution, the Courts cannot
require him to give security for the due prosecution of any
criminal proceeding, be it a Summary trial in the Magistrates

Court, a trial in the High Court or an appeal in any of the
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Hppellate Courts. In my opinion, the reason for this is

the

that it would be in vain for the Courts to require

Attorney-General to give secutiry to exercise a pouer
whoch he already has, and which is conferred upon him by

law, in this case the basic law of theState.

The law does nothing in vain. A reference to the provision
relating to committsd proceedings in the Magistrates Court

should illustrate this point. Sectien 123 of the Criminal

Procedure Act, 1965 (N°f32 of 1965) provides inter alia:-
"125, The Court upon committing an accused
person for trial may bind by recognisance,
with or without a securety or sureties, as
it may deem requisite, the prosecutor and
every witness to appear at the trisl to prosecute,

or to prosecute and give evidence or to give evidence

as the case may be".

It should be noted that the "Prosecutor" mentioned
in the Section does not include the Attorney-General or the
Solicitor—General (See S.2 of the Criminal Procedure Act,1965).
Thus whereas the Magistrates Courf'may require 2 "Prosecutor"
or a witness to enter into recognisance to prosecute, the
magistrates Court has no power to impose such a requirement

on the Attorney-General or the Solicitor-General.

In my judgment therefore the condition relating to

giving security for the due prosecution of an appeal is not

applicable in criminal proceedings where the Attorney-General

represents the State and therefore the Court of Rppeai cannot

properly impose such a condition upon the Attorney-General.

I turn now to the Second condition stipulated in Ryle

66 i.e. Security for the payment of casts. In my opindon the

important question is: can the Court of Appeal compel the

Attorney=General to give security for the payment of costs in

/ matters
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matters where he acts on behalf of the State? I think
that in order to answer the question one has to

look at the positicon befnre Sierra Leone became

a Republic. The question then is: could the Courts

prior to 19th April, 1971 when Sierra Leone tecame a

Republic compel the httorney-General to give security

flor the payment of costs in matters where he acted an

behalf of the Crown? I think that the. rule was that the
Attorney-General could not be required & give security

for the payment of costs. This rule was based on the

settled practice in the Privy Council and ths English Courts
which 1s supported by an overwhelming body of legal authority.

In A.G.OF MAN V. COWLEY (1858) 19 Moo 27/14 E.R. 821, the

Attorney-General of the Isle of Man objected to the Conditicn

e et

imposed by the Court cf Exchequer in the Island, or entering
tho a reccgnizance bond for costs of appeal to the Priviy
Council, as being incompatible with his judicial character
as Chief Law Officer of the Eromn'in the Island. In giving

their ruling on the objections Their Lordships said- "Their
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Lordships areof opinion that you are entitled to appeal,

without entering into the Security bond required by the Court

below".

1t was therefore ordered that the Attorney-General should

Wi e e

be at liberty to enter and prosecute his appeal from the Court

of Exchequer of the Island, without complying with the praviso

e A g

for security for costs required. See also ROBERTSON V. DUMAREST
i (N.S.¥. 1864) 2 Moo (N.S.) BO/15 E.R. B27, and THE LORD

= ADVOCATE V. LORO DORGLAS 9 CLK and Fin. 173/8 E.R. 821 where

the H use of Lords held that the Lord Advacate or any other
officer of the Crown, bringing an appeal was not required to

enter into a recognizance to answer costs of an appeal from

the Court 6f Session in Scotland,

/In my opinien
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I v apinion the attainment of Republican

status by Sisrra Lenne hasnot changed the position

The only relevant change effected is -that instead of
representing the "Crown" the Atterney-General now represents
the "State"., In my judgment the rule previously referred

to is still in force in Sierra Leone and that rule is that

the Courts cannot require the Httorney-Gereral when rupresﬁn—
ting the State in criminal proceedings to give security for th-

payment of costs.

In my judgment therefore the requirement for providing
security for the payment of costs under Rule 66 is not nppli-
cable to the Attorney-General when he represents the State
in criminal proceedings and the Court of Appeal could not
properly have required the Attorney-General to give security
for the payment of costs.,

Having held that the two conditions stipulated in Rule

66 are not applicable to the Attorney-General where he repre-
sents the State, it follouws that there were no coﬁditions of
appeal which the Cert of hppeal could have imposed on the
Attorney-General in granting leave to appeal. The leave to
appeal granted to the Attorney-General was therefore an
unconditional leave and a final order to all intents and
purposes.

In my judgment, therw: was no need for any further
application.

In uie& of the foregoing, I woula over-rule the

preliminary objection,

I agree (Sgd) E. Livesey Luke, Justice of the Supreme
Court.

1 agree (Sgd) C.0.E.Cole = Chief Justice Supreme Cour
1 agree (Sqd) C.hA.Harding, Justice of the Supremelpu
1 agree (Sgd) D.H.R;Tejan, Justice of the Supreme Co

1 agree (Sgd) K.E.0,During, Justice of Appeal.



