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TN THE SUPREME CCURT OF SIERRa LECNE

5C. Civ. APR. Ne.2/79

CORAIM:
The Hon. Justice E. Livesey Luke - Chief Justice
The Hon. Justice C.i. Harding f - J.8.C;
The Hon. Justice 0.B.R. Tejan - J.5.Ce
The Hon. Justice 4.V.A. iwunor-Remner =~ J.5.C.
The Hon. Justice M.E,A. Cole - Julia
BETWEEN:
~ IDRISSAL CONTEH - LPPELLEANT
£ P +ND - a .
il 4BDUL J. KZMiRL. -  RESPONDENT
S S i S

aE‘fBerthan Macauley Jr. for the ~ppellant.

J.H. Smythe Q.C. with him L,E, Manley—-8paine for the Respondent,

JUDGMENT

leivered or. Tuesday 1st .ipril, 1980

Livesey Luke C.J.:

is a farmer residing at Malal Village in the
On 13th June, 1975 while travelling as a

pasSenger in a vehicle owned by the respondent, the appellant

sustained personal injuries as a result of the negligent driving

of the vehicle by the responent’s gervant or agent. In May,

1976, the appellant instituted proceedings in the High Court

against the respondent for damages for negligence. The

2id not file a ‘defence to the action. In due courss

Tisbility was not in issue.

The appellant gave

The appellant
TPonkolili District.

respondent
the action came up for trial,
The only issue was the guantum of damages.
eyidence in support of his claim for special and general
surgeon specialist was called on behalf of the
appellant. Both parties were represented by Counsel at the
trial. The trial judge g=ve judgment on 24th November, 1977
awarding thc appellant the sum of Le.,3,000 as general damages
_and the sum of Le.2,067 as speocial damages.

The respondent appealed to the Court of
s heard on 8th June 1978 and Judgment was

damegese *

.ppeal azainst the

award, Jhe appeal wa
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delivered on 9th February 1979 allowing the appeal and
reducing the general dameges to Le.4,500 and wholly setting
aside the &ward of special damages. It is against that
judgment that ?he appellant has appealed to this Court.

The issues in this appeal may be briefly stated. They are
(i) waethir the Court of :ppeal was right in reducing the general
damsges awarded (ii)whether the Court of .ppeal was right in
wholly disallowing the special damages-awarded.

In arguing the first issue, Mr. Berthan Macauley Jr. learmed
Counsel for the appellant submittéd that the Court of Lppeal
wrongly abpiied'weli-established principles governing the powers
of an 4ppellate Court in interfering with an award of damages.
Before determinﬁ#;thé issues raised, I think that it is necessary
to consider whethcr the Court of .lppeal has any power to review
awards of damages by a judge sitting_aloﬁe, and if so, in what
circumstances. I think that it is important to state that by
virtue of rvle 9(1) of the Sierra Leone Court of .ppeal Rules,
1973, =and appeal to the Court of .ppeal is by way of re-hearing.
in appeal against an aﬁérd of damages is, like appeals gencrally,
by way of re-hcaring and thcrefore the Court of ..ppeal has power
to review the award. But a well established rule has been
accepted over the years as governing an :sppgllate Court in the
exercise of its power to revicw an award of damages by a judge
sitting alone. The rule is thst an Lppéllate Court will not
interfere with an award of demages unless it is satisfied that
the judge acted on a wrong principle of law, or has mis-
apprehended the facts or has made a wholly erroneous estimate
of the demages to which the claimant is entitled. The rule was
stated with much clarity by Greer L.J. in the English Court of
sppeal in Fiint v. Lovell (1935) 4 K.B.3254. He said inter
alia a2t p. 3%6Ci-

"ee.eee I think it is right to say that this
Court will be disinclined to reverse the
finding of a trial Jjudge as to the amount of
demages mercly because they think that if they
had tried the case in the first instance they
would hzve given a lesser sum. In order to
justify recversing the trial judge on the
question of the amount of damages it will
gonerally be necessary that this Court

should be convinced eith.r that the judge
g2ted upon some wrong principle of law or
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highgpr so very small as to make it, in
the judgement of this Court, an cntirely
erroneous cstimate of the damages to which
the !plaintii‘f is entitled"

In Owen v, Syﬁés (1936) 1 K.B, 192 C...., Greer L.J. elaborated
upon the rule. He said at p. 1981~

a

o
e
g
)

"It has been laid down in Flint v. Lovell

that this Court docs not readily interfere

7 with the estimate of hamages mzde by a learned
tli ‘ judge -at the trial. :In assessment of damages
i3 necessarily an estimate, and an estimate

is neceossarily a mrtter of degree, and it

seems to me thet unless we coms t6 the con-
clusion that the learned judge took an
erroneous view of the evidence as to the

damage suffered by the plaintiff, or made some
wistake in giving weight to evidence that ought
not to have affected his mind, or in leaving
out of considcration somcthing that ought to
heve affected his mind, we ought kot to
interfere.,"

. Lord Wright after expressly approving of the rule as stated by
Greer D.J. in Flint v. Lovell (supra) continued his speech in
the House of Lords in Davies v. Powell Duffryn «Ssociated
Colliierics Ltd. (1942) ~.C. 601 at p. 617 as follows:-

Mis e
Ak v
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V% "The scale must go down heavily against the
. - figure attached if the ippellate Court is
=% to interferc, whcther on the ground of excess

or insufficiency."

SR e Ee A

The rule nas been adopted and applied by our Courts in Sicrra
Lcone over thc years, and in my view, rightly so.

.

s iy

In delivering the judgment of the Court of .ppeal in
Sulemen Desawarreck v, Raffa Brothers & The Northern ..ssurance
Co. Ltd. (19562) 2 S.L.L.R. 196 Bankole Jones .g. C.J. (as he

then wasg) said inter alia at p. 197:-

":n ‘ppellate Court is not justified in

f% suhstituting a figure of its own for that
I awsrded below simply because it would w
hzve awarded a different figure if it had
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tried the case 2t first instance. It can
only properly intcrfere if it is satisfied
that the judge applied a wrong principle

of law or th-t the amount awarded is cither
so inordinately high or so inordinately low
tﬁ;t it must be 2 wholly erroneous estimate

of the damage."

)Q.It will be convenient to consider now the principles
appllcable in making assessment of gcneral damages in personal
injury cases., The most 1mportant principle applieable is that
gencral damzges must be fair and reasonable compensation for
the damage suffercd and that perfect compensation is not
possible nor permissible. The judge moking the assessment must
do his best %o arrive at a fair and reasonable estimate and for
this purpose he may use ccrtain aids by considering the award
of damages undcr various "heads of damages"  The accepted
hecads are: ihe bodlly injury sustained, the pain and suffering
endured, past, prosent and future, injury to health, loss of
amenities, loss of expectation of life and the prosent and
future financial loss. EEE“EEg_i_ésgﬁlé_ﬁgf_gkligggufg-state
the amouvnt avarded under each head. His duty is to satisfy
himself that at+the end of the day the total of the sums awarded
under the verious hecads is fair and reasonable:

See Watson v. Powles (1968) 1 G.B. 596. In this connection the
words of Lord Denning M.R. in Fletcher v. Zutocar =nd Transportcrs
Itd. (1968) 2 W.L.R. 743 C... arc instructive. He said inter

alia at p. 748:-

"In the first place, 1 think he has attempted
to give a perfect compensation in money,
whereas the lsw says that he should not make
that attempt. It is an impossible task. He
should give 2 fair compensation.”

/nd he continucd at p. 749:-

“"In the second plece, I think that the judge
w.s wrong to take each of the items as a
separate head of compensation. They are
only aids to arriving at a fair and recasonable

compensation
vev.eses Therc is to my mind, a considerable

risk of error in just adding up thc items.
It is the risk of overlapping."
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I would also:commend to judges and Courts engsged in the task

of assessing gencral dam=ges for personal injuries the words of

pord Morris of Borth-y-Gest in H. VWest & Son ILtd. v. Shephard

(1963) 2 W.L.R. 1359 H.L. at p. 1368:-
i

"But Aoney cannot rcnew a physical frame

that h&s been battered and shattered.

/11 thet judges and courts can do is to

sward sums which must be regarded as giving
reasonzble compensation, In the process
there must Le the endeavbur to securc some
uniformity in the gencral method of approach.
By common assent awards must be reasonable
and must be assessed with moderation.”

The next question I propoee to oonciden is whethcr the Caurt
of ‘ppeal was right in holding that the award:of Le.3,000 as
general damages was excessive. I think that it should be stated

wat the Court of ‘ppeal did not say or suggest

at the outset th
that the learned trial judge applied any wrong principle of law,

+11 that thet Court said was that the award of general damages Wwas
"pearing in mind the quality of the cvidence" which was
What then was the evidence before the
ment? The evidence was
He was a

excessive
pefore the traal judge.
trial judge on which he based his assess
that the appellant was a man aged about 35 years.

farmer in a village in the Tonkolili District. He sustained the

follewing injuries as a result of the accident:-

(i) Contusion of the chest wall and
(i1) Fracture of the right humerus complicated
by involvement of radial nerve.

The fracture was umited but he has been left with a wrist drop.
He complained of pains in his chest. He wauld not be able to
use his wrist as a farmcr. He would not be able to 1iIt any

He cannot lift any heavy object. He cannot use

heavy object.
He cennot grip wcll with his

his cutlass with his right hand.
right hand. Hc used to grow rice ond pepper and his wife used
to assist him in the farm. He used to eara Le.800 per annum from
his farminge. Since the accident he had not becrd able to carry

, and he had not cerned any income since then.

on farming
ant's recovery

‘ccording tn the surgcon specialist the appell
could not be sbsolute, his recovery was enly partial.
The surgeon specialist agrecd

He could

follow other gainful employmcnt.
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thzt physiotherapy plajs an important role in the treatment of
such injuries, but th-t he did not ordcr physiotherapy treatment
and that appellént had not received any such treatment. The
surgeon specialist assessed the appellant's final residuzal
disability at 12 per cente.

The "quality" of the evidence which appeared to have
influenced the bourt of iZppeal in coming to their decision to
reduce the general damages are (i) the evidence of the surgeon
specialist that physiotherapy treatment could have played an
jmportant role in the treatment of the injury, And yet he did
pot refer the appellant for physiotherapy treatment; (ii) there
was no evidence from the surgeon as to the residual disability
of the appellant. ' '

With respect, it was clearly wrong to say thnt there was

po evidence as to residual disability. That evidence was con-
tained in the medigal report prepared by the surgeon specialist
and admitted in cvidence. I think that undue emphasis was

placed on the surgeon spe01allst s failure to refcr the appellant
for phy31othbrapy.treatment. My understanding of the ev1dence ot
the surgeon specialist is that there was a ppssibility thot ‘such
trextment might have\improved the condition of the appellant.
There was certainly no positive evidence that such treatment
would heve improved his conditidn, In my opinion the Court of
ippeal misapprehended the evideﬂé§ in support of the claim for
general damages. The proper course the Court of Appeal should
have adopted was to consider the evidence as a whole including the
evidence relating to the treatment of the appellant and his
residual disability and then decide, having regard to the various
heads of damage, whether thc award mode was fair and reasonable.

Vhen the evidence is taken as a whole, the overall award of
Le,9,000 as general danages m=ay »oe said tO be generous or high,
but to say thct an award is generous or high is not the same as
saying that it is excessive. In my opinion the ovcrall award was
not so high as tc amount to a wholly erroneous estimats of the
damages to which the appellant is entitled. Thcrefore, in my
tpinion, it cannct be said that the award was excessive. It may
have been helpful if the learned triel judge had given some’

‘lindication of the awards made under the various heads, but, as

stated earlier, he wa2s under no obligetion to do that., The

linportant duty of the judge wss to ensure th~t the overall figure
swarded was fair and recasonable. I hrve no doubt thet the judge

discharged th-t duty in this case. In my judgment therc is no

7/ eene
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valid ground for interfering with the award of the judge in this
case, The Court of .ppcal thercfore crred in interfering with
the award of gencral dameges.

The appea%irelating to special damnges can be disposed of
briefly. Judgﬁng from the rccorcd . of the evicence at the trial
it would appear that the rcspondent did not seriously contest
the claim for special damages. .nd according to the records,
when learned Counsel for the respondent addressed the trial
judge he confined his address to general damages. He made no
reference to the Special Damages’claimed #l1so in the three
grounds of appeal relied on by the present rcspondent before

=5 s

the Court of “ppeal therebazgwﬁb specific groun complalnlng

Miiatee

;B&E%hthe wnole or any ‘item éﬁﬁrded as special damaggs. In ny
View on a proper readlng of the three grounds of appeal, the
only reasonable conclusion is that a2ll the complaints of the
present respondent (i.e. the appellant in th-t Court) reloted to
the award of zeneral damages. That conclusion is supported by
the fact that the recorded submissions of his Counsel before the
Conrt of “ppeal in arguing all thrce grounds werc to the cffect
that the award was "inordinately high" wmt thaot “the trial judge

nust have used wrong principles."”

In my opinion such submissions are more germane to an attack on
a gencral damages award than to a special damages award. BN

In my opinion, in the circumstances just related, the Court
of ippeal should have adverted its mind to rule 9(6) of the
Court of sppeal Rules 1973 and invited argument on spgc1al _
damages. In all the circumstancéé, the Court of ippeal erred,?
in my Jjudgment, in interfering with the. award of special '
damages. But cven assuming that the Court of .ppeal could
properly have interfered with the award of special damages,
the result would heve been theo semo. I say thzt the resuvlt
would heve been the same because a2s Mr. Swmythe. learned Counsel
for the rcopondent rightly and properly conceded therc wes
unchallenged evidence in support of the items of special
damagcs claimed and the learnced judge was entitled to award -
each item and the total amount he awarded by way of special
damages. The Court of . ppeal was therefore wrong ig holding

that the special damages were not proved.

£
In the result I would set aside the judgment and orders of

the Ceourt of .ppeal and rcstore the orders of the High Court.“
ARPIN 4
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1 agree

I agree

I agrce

I agree '

Loq

C.d.

..l..".'ﬂ.'.ﬂ....ll..l.

E. Livesey Luke
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kg%?) C_.f.. Hazrding, J.S.C.

QDC&O‘) 0.B.R., Tcjan, J.S.C.

£ Voie ‘fwunor-Renner, J.85.C4

Lid> M.E.... Cole, J.t e




