SC. Civ,.App.6/79

IN THE SUPREME COURT. OF SIERRA LEONE

BETWEEN:
ALHAJI FODAY SUWANEH  ~  APPELLANT
' AND -
ALHAJI MURRAY BAYOH .  RESPONDENT

Coram;:
The Hon Mr Justice E. Livesey Luke =~ Chief Justice -

The Hon Mr Justice C. A. Harding = Justice of The:
Supreme Court .

The Hon Mr Justice O. B. R. Tejan =~ Justice of The
Supreme Court

The Hon Mrs Justice A+ Awunor-Renner v gu;:i;: ggugge
. ‘ ' Supre

The Hon Mr Justice S. B. Davies « Justice of The
' Bupreme Court

Mr Ade Renner~Thomas for Appellant
Mr T. 8. Jdohnson for Respondent

RULING AND _JUDGMENT DELIVIEEm ON’BRD QAY OF JULY,1980

TEJAN J,8, Cei~ By an agreement dated 6th day of February |

1974 the respondent agreed to sell premises dituate and
lying at 33A Kainkorduy Road, Koidu Town in the Kono
District of the Fastern Province of the Republic of Sierra
Leone for the sum of Le8,200,00 to the appellant of No 14

Section 11 Koidu Town in the Kone District in theEastern

.Prov1nce of Sierra Leone, The agreement stipulated that

the respondent was to remain in Possession of the gaid
premises for a period of Bix months without payment of

rent, and that the saia period was to end on the et day
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of July, 1974, It was witnessed by several
witnesses who thumb-printed it. The appellant
then paid the agreed sum.of Le8,200.00 to the
respondents

After the 31st day of July 1974, the respond-
ent neither gave up possession nor conveyed the
premises to the appellant who then instituted prd—
ceedings against him by. the issue of a Writ of ‘

Summons dated 18th day of April, 1975, claiming a

décree of specific performance of the contract of
sale, vacant possession of the premises and mesne
prefits from the st day of August 1974 to the date
of giving vacant possession.

The respondent admitted in receiving the sum
of Le8,200.00 but asserted that the sum of Le8,200.00
was received by him by waj of a pledge or mort{age
on the house which was a family property. The
Respondent, however, agreed to Pay into Court the
full amount of Le8,200.00.

On the 22nd day of January,-19?6, the case
came before Thompson—Davies J. for trial, and who -
after having heard the evidence and arguments on
both sides, delivered on the “13th day of July,
1977, judgment in the following terms:~

"For all these reasons I find myself
unabie to grant the relief sought by the
Plaintiff, The plaintiff is entitled |
to have his money, since to my mind
exhibit "A" geems spurious and incémplete.
2 X canﬁot find my way clear to award:
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any damages. While refusing the
plaintiff's request for specific per-
formance I would order that the defendant
do refund the sum of Le8,200,00 to the
plaintiff and that he Pay the costs of

this action. Such costs to be tated.”

In support of his conclusion, he relied on the
passage in Halsbury Laws of England 3rd Edition
Vol. 36 paragraph 359 ati bage 263 which reads thuss:-

"The remedy of specific rerformance is thus
in contrast with the remedy by way of
damages for breach of contract, whiech

gives pecuniary compensation for failure

to carry out the terms of the contract,

The remedy is special and extraordinary in
its character and the Court has a dis-
cretion to grant it, or to leave the
parties to their rights at law. The
discretion is however not an arbitrary

or cépricious discretion; it is a dis-
cretion to be exercised on fixed principles
in a¢cordance with the Previous authorities,
The Judge must exercise his discretion

in a judicial manner. If the contract

1s valid in form and has been made be-
tween competent parties and is unobjection-
able in its nature and circumstances,
specific performance is in effect granted
as a matter of course, even though the

Judge may think it involves hardship."
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The Trial Judge referred to Paragraph 389:

"Where it is sought to enforce specific

performance of a contract, the Court must

be satisfied.

(1)  That there is a concluded ¢ontract
in fact;

(2)  that the contract S0 copncluded is not
incomplete by reason that the parties
have faileq te agree expressly or by
implicatioﬂ on some essential matter,
or by reason that it fails to comply
with statutory requirements relating
to contracts;

(3)  that the contract is ﬁrecise and

' certain or in other woréds, that-
although all essential matters nay
have been dealth wikh, there is not
such uncertainty and vagueness that
exact performance cannot be ordered."

_ In.the course of his Judgment,, the Learned

Tri;z Judge said: _

"Now the contract relied on by the
Plaintiff is e¢qutained in Exhibit "An®
which withont doubt speaks against the
Illiterates Protection Act Cap. 104 Lawsg
of Bierra Leone: that being so it is not
sufficient to transfer any interest in
latd. Taking a closer look at the said
document it seems to me that it was
nhever signed by the defendant, thut is
the rarty to be chgrged, or his agent}

/5“'----.-
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this is in clear breach of the
statutory requirements - Section 4 of the
Statute of Frauds 1677. It is true that
the name of the Defendant is type-ﬁritten
on the document but on the thumb-pfint
against which his name is typed is the
name Alhaji Mohamed Saccoh (R.T.P.)
This makes it doubtful as to whose thumb-
_print is affixed to it. Since the said
exhibit "A" fails to comply with these
statutory requirements I would submit
that the alleged contract is imcomplete",
It is against the judgment that the appellant
appealed to the Court of Appeal on the following
grounds: -

(1) That the Learned Trial Judge erred in
holding that a breach of the Illiterates

Protection Act, Cap. 104 of the Laws of
Sierra Leone bars the transfer of any
interest in hand,

(2) That the Learned Trial Judge was wrong
in law in refusing to award demages to
the plaintiff in substitution for
specific performance.

(3) That the judgment is against the weight
of the evidence.

On tbe 6th day of July, 1979, the judgment of

the Court of Appeal was delivered by Navo J.A. The
Coprt of Appeal, after having agreed with Counsel's

contentlon in ground 1, then proceeded to consider

gréound” 2.
6/‘."’oat¢
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'J' : It seems to me that the wording of ground 2 is
quite clear, and that no other meaning could be attached
~:I . to it then that there is a clear appeal against the:

‘ refusal of the Trial Judge to award damages.

iI But theVCourt of Appeal, instead of déaling with

ground 2 as stated in the grounds of appeal went

i k
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exhaustively into the law relating to specific per-

“JI' formance and then made the following orders:-

gl (1) In the absence of evidence of the value

.hif-' , . of the property at the date of the

- | Judgment, we order the respondent to pay

:f} 0 the appellant his deposi% of Le8,200.00

_; plus 5% interest per annum thereon from

- ]L 1st August 1974 to date.

ot (ii). We order the respondent to pay to the

—?I appellant the sum of Le4,000.00 damages

‘5} ' for loss of his bargain., |

-ﬁj (iii) That the amount on this Judgment be met

';{I within two months from todays date, in

-i default of payment, we order specific

..__)’] performance of the contract eﬁtéred into

B on the 6th day of February 1974 that the

. ] réspondent do deliver vacant possession

s 58 and convey to the appellant the property

- j referred to and known as 33A Kainkordu

)"T Road, Koidu in the Eastern Province of

-l the Repuplic of Sierra Leone,

-"jl (iv) We award the appellant the costs of this
ection in this Court and in the Court

) H : below, such costs to be taxed.

By y

2 i : : 7 o




31

7e
When the appeal came befo?eithis Court, Mr Johnson
raised a prefiminary objection that the eppellant
should not be allowed to argue paragraph 5 of the !
notice of appeal. This baragraph which falls under the
reliefs sought reads:
"(4)  That the Judgment of the Court
" of Appeal to the extent that it
awarded dameges instead of specific
performaﬁce be set aside and
reversed,

Cid) That.judgment be entered for.the

aﬁfellant for (a) Specific
Performance, (b) Possession
7 (¢) Mesne Profits,

Counsel's contention is that Mr Renner-Thomas,
Counsel for the appellant cannot base any argument
on the reliefs sought since there has been no appeal
before the Court of Appeal égainst the refusal of the
Learned Trial Judge to grant a decree of specific
perforrmance, and that the apﬁeal before the Court of
Appeal wag against the refusal of the Trial Judge to
award damages. In effect, the appellant's Counsel
would be introducing new matter which was never argued
before the Court.of Appeal. This Court upheld Counsel's
conbention and decided to give a ruling later,

There is a long line of well-established authori-
ties which support the contention of Respondent's
Counsel. See:- North Staffordshire Railway Company
v. Edge (1920) App. Cas. 25%; Thom v, Bigland 8 Ex.
725; Connecticut Fire Insurance Co. v. Kavenegh
(1892) A.C. 473; mne Tasmania (1890) 15 App. Cas.

223 and 225 B~ sone
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However, Rule 9 (6) of the Court of Appeal Rules
clearly states that "notwithstanding the foregoing
provisions the Court in deciding the appeal shall not
be confined to the grounds set forth by the appellant,

"Provided that the Court shall not rest
its decision on any ground not set forth
by theQappellant unless the parties have
had sufficient oppértunity of contesting
the case on that:ground,"

There is nothing on thé record to show that the
parties argued before the Court of Appeal on the issue
of specifiec Performance, However, Mr Renner-Thomag
in reply, conceded that he could find no material +to
eneble him to invoke Rule 9(6) of the Court of Appesl
Rulses,

Indeed, if the Court of Appeal decided to deal
with the issue of specific prerformance, the Court
could have invited both Counsel to address it on the
issue, but according to the record this was nok done 4
But the Court of Appeal, contrary to well-establisheq
principles and in particular to Rule 9(6) of the
Court of Appeal Rules ﬁent on to deal exhaustively with
the issue of specific performance, and making
references to irrelevant authorities which I think,
would be futile to mention,

This Court in the case of Idrissa Conteh v,
Abdul J. Kamara S/C Civ.App. No. 2/79 dealt with a
similar matter, and Livesey Luke C.J. in his Judgment
said:- .

"In my opinion, in the circumstances Jjust

related, the Court of Appeal should
have adverted its mind to Rule 9(6)
a/"a *esowv e

92




e

33

9.

of the Court of Appeal Rules 1973 and invited arg

argument on special damages",

This Court therefore upholds the submission of the

Respondent's Counsel. i

Having disposed of the;issue of specific per-
fromance, there are two matters which I think T have
to consider particularly with regard to the orders
made by the Court of Appeal,

The first is whether %he Court of Appeal was
right, having come to the conclusion that an award of
damages would meet the ends of justice,‘to limit the
time within which the amount awarded should be paid.
I have made exhaustive researches in this aspect but
I have not been able to find any authority to support
the order made by the Court of Lppeal, Even in the
absence of authority but from my own experience there
are remedies provided by law to enable a successful

litigant to recover an award of damages. Some of

these are by way of the issue of judgmeht debtor

" summons and writ of fieri facias. In my opinion

therefore this order of Court of Appeal was untenable.

The next point is whether the Court of Appeal
was right in awarding damages and then in default
specific performance. Mr Renner-Thomas attacked this
order on the ground that it was wrong for the Court
of Appeal to do so.

‘&fSpecific performance is an equitable remedy, given
by the Court to enforce against a defendant the duty
of doing what he has agreed by contract to do.

Damages in breach of contract is a common law remedy,
and it is my view that when the law states damages

A0 umn s
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l may bte awarded in lieu of specific performance, it

does not mean that the remedies may be awarded in the
!
alternatives I uphold Mr Renner-Thomas' argument

i on this point that the Court of Appeal was wrong to

award damages in default ofﬁpayment thereof the alter-

native of specific performance,
Learned Counsel for the appellant submitted that

in view of the erroneous order, particularly, order

(111) by Court of Appeal the' appeal should be allowed

and on order.for specific performance made because

he contented that the Court of Apreal must have come

3 to the conclusion that this was suitable case for an
order for specific pérformance. In myfdpinion, that
cannot be SO, Because the Court of Appeal in their
Judgment cléarly came to the conclusion that this was
& proper cage where an award of damages rather than
an order of specific pérformance would meet the end of
Justice,' Therefore in my opinion, any reference
made by Court of Appeal in its order to specific
_perrbrmance was mere surplusage. This Court has ample
power to emend orders of Lower Courts, and by virtue
of those powers I propose: that we amend the orders

 of the Court of Appeal by deletlng order (111).
Subject to this, I would dismiss the appeal.
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