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IN THE SUPREME COURT arf SIERRA LEONE

CORAMg

The Hon. Mr, Justice C.A. Harding, J.S.C, - Prosiding

The Hon, Mr, Justice 0.B.R, Tejan = J.5,C.
The Hon. Mr., Justice S. Beccles Davies - J.5.C,
BETWEEN:

The Bank of Credit & Commerce
International =~ Applicants

ind
The Charge D'Affaires of ths
Hepublic of the Ivory Coast
Embassy in Sisrra Leons Acting

for and on behalf of the Republic
of Ivory Coast, Freetouwn -~ Respondent

Garvas J, Betts, Esq.,{with him Miss Patrice Wellesley-Cole)
_ For tho Applicents

T.M, Terry, Esq., for the Respondent

RULING DELIVERED THIS 21ST QAY OF SEPTEMHER, 1983

L.h, HARDING, l1.5.CL.:~ The hpplicants herein were the

Respondents in Civi) wppsal 60/81 befare the Court of Appeal
@nd the Respandent herein was the Appellant. Tha epplication
before us & for special leavs to appeal to this Honourable
Court againet the Judgment and Order of the Court of Appeal
dated 15th hpril, 1982 made therein and for a stey of
axecution and or proceedings on the Judgment and Order

aforesaid on terms pending the hearing of tha proposad appeal.
The events leading up to thie application may te
catalogued as follows;:—

On 29th June, 1981, tha Hespondent took out a spacially

indorsed Writ claiming, inter alia, repayment of the sum of



Le.18,000/00 plus interest from the,ipplicants., Servica
of the Writ was effected an that same day on the hpplicants

whe entered a;pearance thereto on sth July, 1981,

Jn 5th October, 1981, the Hespondent obtained Judgment
in default of Defence and taused a Writ of Fi-Fa to ba
issued against the Applicants. Qn ths following day in
response to the Writ of fji-Fa tha Hpplicants issued a
cheque mace payable to the Master and Hegistrar for the sum

of Le.21,506.10.

@n 7th October, 1981, befere clearance for payment of
the sail chegue was effected, an an Ex-~-parte applicatiopn
mada by the Rpplicatns intar alia (1) to set aside tho Writ
of Fi-fa (2) alternatively for am irterim stay of the
Writ ¢f Fi-fFa pending an application to set aside the
Judgment in Daefault and all subsequant proceedings (3)
that the Judgmsnt in Default of Qefence be sot aside and
(4) that isave be granted to file a defence to the Writ
of Summons, Thompseon-Davis, J. ordered (a) that the
Oefault Jurignent and all subsequent proceedings including
the Writ of Fi-fFa he stayed for a poriod of fiuva days and
(b) that tha application by Motion be served on tha athar
side i.e. on the “espondent, and the matter ad journsd to

13th October, 1581.

On Sth Dctober 1981, before ever the motion was heard
counsel for the Respondent Sought leave of the learned Judge
to appeel to the Court of Hppeal agairst the interim order

made on 7th October 1987; leave was granted on 21st October,

1981,

On 15th Kpril, 1982, tre Court of Appeal allowed the
appeal, eet asida the Orders of Thompzon-0avis, J. and
substituted therefor an interim order for a stay of

proceedings, aon the Applicants, an or before the 16th ¢f
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April, 1981, paying to the Hespondent the sum of LE.21,606.10,

the Respondent to give a written undertaking to repay the
sald amount ta the #pplicants or any amount that may ba
ordered tp be paid by any competent Court in Sierra Leone
to the Applicants after the final determination of tha
action. It further ordered that on payment of the sajigd
amount the Master and Hegistrar of the High Court was to
Place the original Motion brought by the Applicants to set
eside the Default Judgment before Thompson-Doyis J. or

dnothar Judge of the High Court for hearing inter partes.

On 16th Kpria, 1982, the Hpplicants sought Jlesve pf
the Court of Rppeal to atpeal against the Order af 15th
April, 1982, to this Lourt, but the application was refused
and counsel has now applied to this Court for special leave

to appeal against the aforesaid Order,

As stated ahove, before ever the Applicants original

Motion was heard by the High Court the Haspondent on 9th
UOctober, 1981, appealed ageinst the interim Order made on
7th Detober, 1981 to the Court of hppeal. The grounds of

appeal may be summarissd as followsse

(1) Bies on the part of the learned trisl
Judge, he being the lessor of the Respondent .

(2) That the learnad trial Judge ought not on
an Ex-parte application to have made an
interim Order staying the Default Judgment
end all subsaequent proceedings including
the Writ of Fi-fFa for a peoriod of five days,

(3) That there Was no longer in existence a
brit of fFi-fa as the said Lrit had already
been executed on 6Bth Dctobar,_1981 and in
Consequence the Order aof 7th October, 1981
Betting aside the Writ of Fi-Fa wes one
made in vain,
The Court of Hppeal made no adjudication as regarde (3)
but as regards (1) and (2) held respectively that thers was

nathing te warrant their Coming to the conclusionm that there

was @ likelihood of bias if thg learned triel Judge set as
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he did at the hearing of the Ex—paﬁte Motion and that the
learnec¢ trial Judge had pouwer to grant interim stay an
terma, Nevartheluss the Court proceeded to set aside the
Orders of the learned trial Judge and to Order payment or
the amount claimed to the Respondent by thae Applicants, on
the Kespondent giving a written undertaking to repay if so
ordered by any competent Court in Sierra Leone as a condition
for listing the original Motion bafore thea High Court for

hearing.

Botn in the affidavit in Support of the coriginal Motion
and in that in support of the present oﬁe, the Splicitor
for tho wpplicants had deposad that baegause of the
Respondent's diplomatic status any monay once paid may not
be recovsrable hy legal process, Also, in the affidavit inm
Support of the present application before us it was stated
that the Applicants were prepared to pay into Court the
amount claimed pending the hearing and determination of

this applicatien as wnll as thae praoposed appeal,

Counsel for the HPrplicants hae urged that the mattar
is one of sufficient public importance to warrant this
Court granting special leave te appesl against the Judgmant
of the Court of Appeal dated 15th fipril, 19882, He roforred
to Sec.3 of the Diplomatic Immunities and Privileges hct,
No.35 of 1861 and to Halsburys Laus of England 3rd Edition,
Yolume 16 paragraph 15 and Volume 7 paragraphs 7, 571 and

576 and also to the case of ODUFF OEVELOPMENT CO0., wvs

KELANTAN GDYERNMENT (1924) a,cC. 797, He submitted that the

issuing of a Writ and a submiesion to the Jjuriediction made
by a foreign énvoy does not amount to a waiver of execution,
He submitted further that on analysis of the Judgment and
tha Court of Appsal Grder they did not consider that the
Motion before the High Court was ripe for hearing becauss

by such an Order the High Court was precluded fram making
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any (rder which it might have felt dispossd to make and
thereby the Court of appeal was usurping the functions of
the High Court because by so doing they were determining

the Motion which was before the High Court,

Counsel for the Hespondent submitted that befora laave
to appeel is granted to the Applicants it must be shown by
them that there is an arquable appeal or that there is &
prima facie case or that the Court from whose decision leave
to appeal is spught must have committed an error on a point
of lew or has failed to exefcise its discretion lawfully or
on wrong grounds. He contended that the proposed grounds of
appeal prima facie do not disclose good grounds nor can it
be said that the Court of hppeel committed an error of law
or failed to exsréise its discretion judicially or that the
dscision was based on wrong principles. He submitted that
if leave to appeal is granted this should not opereate as @
stay of execution, that the hApplicants have not made out a
case for depriving the Hespondent of the fruits of his
Judgment and that a stay will not accerd with the justice

of the cass,

I have perused the proposed grounds of hppeal (six in
all) and I am satisfied that they raise important issues
which should warrant this Court to exercise the power
conferred on it by Rule 6{2) of the Rules of this Court,
¥ will accordingly grant the Applicants special leave to
appeal to the Supreme Lourt and I so order., 1 alsc make

the following Orders:-
{a) That the grounds of appeal bs as follows:=~

"1. That the Court of Hppeal was wrong
in Jaw to have set asjide the Order
or Urders of the High Lourt dated
7th October, 1981 in the Judgment
dated 15th April, 1982 whsn the
hppellantts first ground of nppoal
had been rejected by the Court of
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Appeal and therc had been no finding
by the Court, that the learned trial
Judge in the Hlgn Court had exercised
his discretion wrongly or non
Judicially, in granting tha Defendants
in that Court a stay of procesdings
pending sarvice of the ex-partas motion
on the Plaintiff,

That by its decision in setting aside
the order of Thompson~Davis, J. dated
15th mpril, 1981, the Court aof Appeal
impliedly held, and wrongly in law,
that the High Court may not properly
grant an ex—parte erder, or must
necessarily do so only on the
AppBllant's undertaking.

That the order of the Court of hppeal
that “the Master and Hegistrar of the
High Court do place the motion to st
aside the Default Judgment brought by
the Respondent” only after paymant of
the said amount of Le.21.606,10 cants
was wrong in law in sc far as the said
order could not in lzw bhave properly
been made by the saic¢ Court.

That in all thne civruustarces of the
case, the Court of Hppeal was wrong in
law to grant a stay o~ condition which
compelled the sppellants, the Hespondents
before the Court of kppeal to pay the
entire emount of the judgment award to
the Respondents herein on tha Respondents
undertaking to refund the same, on the
aventual determination of the action,
when to the knowledge of that Court,
there was a moticon ripe for hearing
before the High Court, seeking to pat
aside thc Hespondents Writ of Fi~Fa in
the action on the grounds irregularity.

That the Court of hppeal was wrong in
law to have made any order compelling
payment of the Judgment award to the
"espondent, when the High Court had not
adjudicated on the motion befors it to
sot aside the Writ of Fi-Fa in case as
irregular as well as the Jjudgment in
default of defence.

That the Court of Hppeal was wrong in
law to order payment of the Judgmant
manies to the Rosponcent because of

the comity of nations when the Court

of hpneal knew thet there is in law no
process to compel a fereign envoy to
restore monies once paid and especially
in view of the fact that the Judgmant
relisd on was a default judgment.®
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(c)

(d)

(e)

(f)

{g)

(Sgd)

[

85 |

That tha Applicants lodge the Neotice of
rppeal within 10 days from date hereof,

That the Applicants deposit the sum of
Le.5,000/00 or enter into recognisance
for the payment of the said amount in oneg
surety, as security for costs.

That the Applicants deposit the sum of
Le.1,000/00 for the costs of the Kecord.

That the amount of le,21,606,10 already
lodged by the wpplicants do remain in Court
pending the determination of tha proposad
appesl,

That a stay of execution and/or proceedings
on the Judgment and Order of the Court of
Hppeal made and dated the 15th day of hApril,
1981 is hereby granted pending the hearing
and determination of the proposed appeal.

Costs of this Application to the Heepondant
assessed at Le,350,

Ce.dugustine Harging, |
Hon. Mr., Justi C.h,

ﬁé;aiﬁg, J.S.C.,Presiding)



TEJAN, 3.S5.C,:~ In order to appreciate the application

beFore this Court, I think it is necessary to deal briefly
vith history of the events which necasgitated the application,
and these can be stated thus: 0n the 2%9th day of June 1981
the respondent issued a writ of &Summons against the

applicants claimings

(a) Demages against the applicants for loss
and damage caused by tha applicanta by
reason of the fact that the applicants
negligently and/or in breach of contract
paid a cheque of Eightean Thousand Leones
(Le.18,000.00) purporting to ba drawn by
the respondant payable to bsarsr and
hegligently debited the said account of the
respondent with the sum of Le,18,000.00

(b) A decleration that the applicants are not
entitlod to debit the respondent's account
with the amount of Le.18,000,00

\ + A declaration that the respondent is
entitled to the repayment to him of the

sum of Le,18,000/00 plus interast at the
rate of 16%.

(d) Such further or other relief as may be just,

{e) Costs.

On the 6th day of July 19681, the applicants entered an
unconditional sppearance. The applicants, having Failed to
file e defence, the respondent obtained a Jjudgment in default
of defence on the 5th day of Octobaer, 1981. On the 6th day
of Dctober 1981, the respondent levied Bmacution by a writ
6frfieri faciss against the epplicants. The spplicants
issyed a cheque for the sum of Le.21,606.10 in the namo
of the Naster and Hegistrar on the same day. The respondant
pressnted the cheque for special claarahce but the cheqgue
was cencelled by the applicants on ths ground of superflaue
indersement. On the 7th day of October 1981, an exparte
motlion was filed by tha applicants in the High Court praying

for the following orders;:e

a



"(1) That the writ of Fiari Facias be set

To this mot

aside on the grounds of (a) non=-compliance
with the Form of Writ of Fieri Facias as
prescribed in the Schedule & of Chapter

22 of the Laus of Sierra Leone, or alter-
ratively Form Ng.t in Appendix H of the
Rules of the Supreme Court; (b) In so far
as the writ is directed to the wrong legal
. person, that is tg say, Bank of Credit and
Commerce International rether than the Bank
of Credit and Commercs {(Overseas) Inter-
national Limited, the proper Dafendants in
this action,

(2) In the alternative, an interim Etay of the
wreit of Fieri facfas herein pending an
application in this motion contained to
set asida the Judgment in dafault and
subsequent procaedings, snd that tha
defendants be allowed to defend this action.

{3) That tha defendants be at liberty to movs
the court exparte, on such terms as top
8ts as the Court may think just,

(4) That the Judgment in default of dgfence
herein be set aside,

(S} That the defendants be at liberty to file
& defance to the writ of summona 1in this
action.

{(6) Such furthar or other orders as to ths
Court msy seem Juet.,"™

ion, an affidavit wasg attachad in support., This

affidavit was sworn to by Mies Wellesley-Cole. The motion

o8ho before

L

It is to ba
on the same
raspondent,

against the

Thompson-Davie, J, yho made the following orders;=

(1) That the default Judgmsnt and 8l1l
subsequent proceedings including tha
writ of Fi-Fa stayed for a period of
five days,

(2) 1t is further ordered that this applica-
tion by motion is ordered to be sarved
an the other side and matter is adjourned
to 13th October 1981 .7

noted thet the ex—parte application was heard
day the notice of motisn wae filed. The

being aggrieved by the orders made, appealad

orders without delay to the Court of hppaal,

The eppaal was hagard by During, Navo and Turay 3J. of Appeal,

and on tha 15th day of npril 1982, the Court of Appsal



—_——— e e— -

' dagiverad judgmant.

In a paseage of the judgment, the Court of Appeal
sald:-

“"In the Lourt below, apparent in the affidavit
of Miss Wellesley—Cole in support of the Ex-
parte application and before us was argued it

is clear to my mind that the Respondent only
wants stay because they are of the opinion that
thsy mipht not be able to recover any amount

. paid aver the applicent should in case an ordser
A for repayment is made by cur Courts. 1 must
state that it seems to me to be very odd that

a reputeble bank would make out a cheque due

for payment on demand and not in future and then
‘ attempt to stop execution of a Urit of Fi-fFa on
1. the ground Lt hat it might not recover any money
IR paid to a Judgment Creditor on a reghlar

" Judgment if Diplomatic prdvilege or immunity is
ﬁﬁr cleimed by the Judgment Crediter who hae eubmittad
B to the Jurisdiction of pur Courte. 1t appears to
me that the Respondent when they made out the
cheque to the Sheriff had no intaention to honour
the same on demand fer payment. I think I am
ebsolutely right in saying that our Courts must
take judicial notice of the fact that the lvory
Coast is a friendly country. ks far as Sierra
Leonp is concerned iY{ is not a hostile country
or an enemy of State in so far aslthe ralation-
ship between our country and the juory Coast is
concerned and diplomatic raletionship still
Bxiste between the tuo States. I see no reasons
why we ahould start with a prasumption that tha
appellant would not behave in eccordance with
the comity as exists betwsen the two States in

a8 simple matter like this bsfore us. I am of
the gpinion that the Reapondent the applicant an
ths Court bslow should hava besn put on terms.*

During J.*. further said:

"] would set aside the orders of the leernsd
Judge and make an order granting interim stay
of proceedings on the Respondent on or before
Friday ths 16th of hpril 1982 paying to the
Appellant to give an undertaking in writing to
repay the seid amount of Le.21,606.10 to the
Reepondent or any amount that may be orderad

to be paid by any competent Court in Sierra
Leohe to the respondent gfter the final
determination of the said action. Un the pay-
ment of the seid sum of Le,21,606.10 on terms
as stated above I would direct ths Mastsr and
Hepgistrar of the High Court to put the motlon
to set aside the Default Judgment brought by
the espondent before the seme Judge or anothar
Judge of the High Court for hearing inter partea.
Liberty to apply to this Cpurt,"
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It is anainst that decision of the Court of Appeal that

the applicant having been refused leave to appeal to the
Supreme Court that they now have applied for Special Leave

to appeal to this Court. 1In addition to ths application for -

Special Leave to appeal, the applicants prayed for an order

-granting an interim stay of execution and on the proceedings

on the consequentiasl orders of the Court of #Hppeal pending
the hearing of the application. The Applicants also prayed
for an erder granting "a stay of sxeoution and on the
preceedings on the judgment and order of the Court of Appseal
a8s aforesaid on terms that the applicants pay into Court

the entire amount of Le.21,606.10 as ordered by ths Court

of Appeal to be paid by said mpplicants to the Respondent,

Gr on such other terms and teg the Cgurt may seem just pending

the hearing and determination of the preposed appeal",

I propose tp deal firstly with the application for a
stey of execution. The general rule with regard to atay
of proceedings {s that an appeal shall not operate &s a
stay of execution or of procsedings under the decisicon
appealed fTom, except so far as the Court of HAppeel, may
ordsr, and no intermddiate act or proceading shall be
invalidated, except so far as tha Court appealsd from or
the Lourt of Appeal may direct, But a Court will not make
it a practice at the instance of a successful litigant of
depriving a successful one of the Fruits of his litigatieon
until 8 further appeal is determined axcapt in spsecial
circumstances. See MONK v BARTRAM {(1891) 1 g.8. 3463
and BAHRKER v LHAVERY (1885) 18 0.B.D. 769. But when it
ls the exarcise of a Judge's discretion, the appellats
tribunal will enly in extreme case inter€ere with the

discretion of the Judge. See HANSORD v LETHBRIDGE (1891)

8 T.L.R, 179,
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As a general rule an order staying proceedings is
granted upon payment by the appellant of the money in
question, the plaintiff giving security for repayment, and
on the undertaking of the bolicitor to abide by any order
which the Court may make as to refunding if the appeal
preves successful; and the costs of the application have to
be paid by the applicant: See MORGAN v ELFORD (1876)

4 Ch, D. 388; COOPER v COOPER {(1876) 2 Ch. 0, 492,

In MONK v BaRTRAM (supra) it was held that where a

stay of execution bhas been refussd by the Judge at the trial,
an application made to the Court of Hppeal for & stay pending
an appesal must be supported by special circumstances, and

the allegations that there has been misdirection, that the
vordict was against the veight of evidonce or that there was
no evidence to support the verdiet or Judgment are not
special circumstances on which the Court will grant the

application,

The question of stay of execution arose in the cases

of MOKGAN v ELFORD (1876) 4 Ch. D, 388 and in CODPER

v COQOPER (1875) - 1876) Ch. D. 492, 1t was held that as

& general rule an corder staying proceedings is granted upon
payment by the appellant of the money in question, the
plaintiff giving security for repayment;and on the undertaking
of the SGIiciior to abide by any order which the Court may
make as to refunding if the appeal proves successful if
dirvcted and cost of the application have to he paid by the

appellant,

In the case of BARKER v LAVERY (1885) 14 0.B.D. 769,
it was held that execution for costs pending appeal from the
Court of Appeal to the House of Lords will not be stayed,
unless evidence be adduced to show that the respondent to the

appeal will be unable to repay the amount leviad by execution,
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if the appellant be successful before the House of Lords. .

There are numerous cases dealing with stay of axecution;
but there is a different approach when tha matter relates to

foreign nations, ambassadors and those who have diplomatic

immunity. But in  TENDREX CORPORATION v CENTRAL BANK (1977)

1T A.t.R, 889, Lord Denning M,H, said that -

"1 now believe that the doctrine of
incorporation is correct. Otherwise I do

not see that our Courts could ever recognise

a4 change in the rules of International Law.

It is certain that international law does
change andthe Caurts have applied the chenges
without the aid of Act of Parliament,... The
bounds of soveraeign immunity have changad
greatly in the last 30 years, The changes have
been recognised in many countries, and the
Courts in our country and thairs - having given
effect to them without any legislation for the
purpecse, notably in the decision of the Privy
Council in Phillipine hdmiral (owners) v
Wallen Shipping (Hong Kong) Ltd. (1976) 1 All
E.R. at page 78; (1976) 2 W.L.R. 214. Sasing
that the rules of internaticnal law have
changed - and do change - and the Courts have
given effect to the changes without any Act of
Parliament, it follows to my mind inexorably
that the rules of International law, as
existing from time to time, do form part of

our English tew. It follows too that a
daecision of this Court, as to what was the
tuling of International Law 50 or 60 years

ago is not binding on this Court today,
International law kpows no rule of stare decisis.
If this Lourt today is satisfied that the rule
of nternational law oh a subject has changed
fram what it was 50 or 60 years ago, it can
give sffect to that change, and apply the change
in our £nglish lLaw, without waiting for the
House of Lords to do it,"

K century ago, no sovereight state engaged in commercial
gctiuities. It kept to the traditional functions of a
sovereign; to maintain law and order, to conduct foreign
affaire, and to see to the defance of the country. It was
in those days that England, with most other countries
adopted_the rule of absolute immunity, It was adopted
bscauss it was considered to be the rule of internatiocnal
law of the time. In re Parliament belge {1880) 5 P.D.197

at 205, (1874 - B0) #w.E,R, Kep, 104 at 109, Brett C.J, said:
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"The exemption of the person of every
sovereign from adverse suit is admitted

to be a part of the law of nations (so also
his property), The universal agreement
which has made these propositions part of
the law of nations has been an implied
agreement,™

This rule was stated by Dicey in hiswork on conflict
of laws (Sth £d.) 1932 at page 1943 and 9th Edition {1973)
at page 138 ang repeated religiously by the Judges there-
after. The classic restatement of it was made by Lord dtkin

in COMPANIA NIVIEH VASEONGADA v CHRISTIANA (1938) 1 A1l EL.R.

719 at 720, 721 (1938) A.Cc. 485 at 490 in these termss-

"The Courts of a country will not implead

a foreign sovereign, that isy, they will not
by their process make him against his wili
a party to legal proceedings, whether the
precesdings involue Process against his
PErSon or seek to recover From him specific
praperty or damages,"

Viscount Simons Fopeated this dactrine in the case of

REHIMTOOLA v NAZIM OF HYDERABAD (1957) 3 A1) E.R. 441 at

4465 (1938) A,C. 370 at page 394,

Mr. 8etts' contention was that if the Proposed appeal
is successful, it wauld not be possible to gst a rsfund from
the respondant., mMr. Terry on the other harmgl, argusd that
since the respondent had submitted to the Jjurisdiction by
institution an action coupled with the affidavit S5WOrn to
by the Charge 0'affaires of the lvory Cpast Embassy, on a

Suceessful appeal, the respondent would refund the monsy,

It is to be noted that the transaction batween the
applicant and the Tespondent, in my view, is a commercial

trapsaction, and in the cass of PHILIPRINE KOMIRAL (owners)

V. WELLAN SHIPPING (HONG KONG) LTD. (1976) 1 n11 €.k, at 99,

96 (1976) 2 W.L.R. 214 at 233 the Privy Couneil said:

"... the trend of opinicn in the world
putside the Commonwealth since the last
war has beon increasingly against the
application of the doctring of sovaereign
immunity te ordinary trading transaction
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«+« their Lordships themselves think that
it is wrong that it should be so applied.
eseensas Thinking as they do that the
restrictive theory is more consonant with
justice, they do not think that they should
be deterred from applying it "

Lord Derning M.R, in the TENDREX TRADING CORP {supra) said

at page 981:

"Such reason is aof general application, It
covers action in psrsonam. In those actions,
too, the restrictive theory is more consonant
with justice. OSo it should be applied to thom.
It should not be retained as an indefensible
anomaly,"

In his speech at page B21 in the case of OUFF C0. v

GOVERNMENT OF KELANTAN (1924) A.C, 797 Lord Dunedine said

that -

"the present action doas not embrance the
Chancery costs, It sesks to enforce the award
as a judgment, The Sultan does not in this
action waive the privilege of sovereignty.
He can therefore only be sub jected to the
Jurisdiction if either he has done soc by
appearing as plaintiff in the Chancory sult
or by his subscription of the contract ..,
An arbitrator is not a Court, and thereforse
by appearing before the arvitrator he did
not submit himself to tha jurisdiction of
the Epurt,"

Lord Sumner in his speech said at page B22:
"The principle is well settled that a foreign
sovereign is not liable to be impleaded in
the municipal courts of this country, but is
subjoct to their jJurisdiction only when he
submits tc it, whether involving it as a
plaintiff or by appearing as a defendant withe
out abjection,?

Tho rule is, there is nothing to prevent a foreign
sovereigh from appearing as plaintiff in the English Courts;
apd if he does so appear, he is treated just like any other
litigant in such mattors as discovery of documents and

socurity for costs; sce Dicoy and Morris on Conflict of Laws

(9th £d4.) at page 144,
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Referring to the purr DEVELOPMENT case {supra) Lord

Larsgn said at page 832:

"The main contention, however, of the
appellant in the present case is that whero=-
€ver a Sovereign State has submitted to the
Jurisidetion of aur Courts, it waives his
privileges, and must for the purpase of daing
Justice beo treated in exactly the same way.,
The general Proposition upon this subject is,
I think, accurately stated in Westlake's
Private lnternational Law, 6th Ed. 259 S.192.
But a Foreign state or person entitled to the
privilege of exterritoriality, bringing an
action in England, will be bound as a private
corporation or persan would bound to do
complete justice to tha defendant with regard
to the matters comprised in the action, and
will be subject tg all Cross—actions, counter=
claims, defsnces and steps of procedure which
2s between private partiss would be competant
to the defendant for the purpose wsithser of
obtaining such complete justice or of defending
himself against tha plaintiff'e clajm,

The Learned Lord further said:

"It is to be observed that tha main principle
underlying the cases referring to the exerciss
of Jurisdiction by our Municipal Courts is
that it was necessary that a Sovoreign Power
should be considered to have waived its
privileges and be treated as other litigants
for the purpose of enabling completes Justice
to be done between the partiss: . See King of
Spain v Hullet 1 pow & Clark 333, 335, and
also in the judgment of James L,T. in
“trousberg v Republic of Costa Kica 44 L.T,
199.....

It is in applying this principle of equal
treatment that the sovereign submitting tg
the jurisdiction has been ordered to give
security for costs and also Security for
damages; See The Newbattle 10 P.0.33 ,n

It wes recognised at common law that a diplomatic agent
¢r other member of the diplomatic staff might waive immunity
from civil and criminai Jurisdiction of the lacal courts,
either by expressly consenting through his solicitor to the
proceedirge, or hy entering an appearance to the writ or by
tommencing proceedings as plaintiff, Since, however, the
brivilege is the privilege of the sending State, not of the
individual diplomat, it was essentiaj that consent to its

wvaiver shauld have been given by the sending Stato in the
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case of procesdings against the head of the missicn, ang by
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the head of the mission whers the proceedings were against
a subordinate member of the staff.

But these rules have been interpreted in this way. In
the first plaece, the autbority of the sending State to waive
the privilege is retained, and it is enacted that a waiver by
by tha mission shall be deemed to be a waiver by that State,
The words of this last provision are wide snough to embrace the
case where the head of the mission waives his own privileges,
not merely that of a subordinate member of the staff, It is
ehacted that a waiver must aluays bee express: Sea Chephire's
Private International Law (9th £d, at Fage 114).

It is now settled that -

"the initiation of Froceedings by person enjoying
immunity from jurisdiction .., shall preclude him
from invoking immunity from jurisdiction in respact
of any counterclaim directly connected with the
principal claim."

I tidnk it is necessary to mention the case of the Newbattle
(1865} P,2.33 at page 34 when Butt J, in a brief judgment said -

"0n the assumption which I have already montioned
the Louise Marie cannot be arrested, so that the
cass falls within S,34 of the Hdmiralty rAct, 1861.
Mr. kspirall contended that though this case was
within the words of that section it was not within
the intenticn of it, but I think it is within both
the wording and the intention. It has however,
been contended that even S0, a foreign government
being plaintiff, and the matter being in the
discretion of the Court, it could not order
security to be given, But there is authority from
the other Divisions of the High Court to show that
the practice has been to oblige foreign government
to give security for costs, By parity of reascning
I see no reason why a foreign goverpment sould not
be ordered tc give security for damages. The motion
must therefore be dismissed with costs,"

the plaintiff appealed against the decision of Butt J, In the

appeal, Brett M,R, said:

"The present case is clearly within the words of

the 34th section of the Admiralty Court Act, 1861.
It was argued by counsel for the plaintiffs that
this order should not be made upon a soverjgn
prince. There are some casss indeed in which orders
ought nmot to be made against a sovereign prince,
Inthe Parliament Belge (5 P,0.197), wherec the King
of the Belgians appeared under protest, and where
the guestion was whether the ship could be arrested,
it was decided that being a ship of a Foreign prince
it could not, :
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It has always, howesver, been held that if a
sovereign prince invokes the Jjurisdiction of

the Court as a plaintiff, the Court can make all
proper orders agalnst him, The Court has never
hesitated to exercise its powers against a foreign
government to this extent,"™

Cotten L.Jd. agreed with Brett M.R. and saic at page 35 -
" e...."But when a government comes in as a

suitor, it submits to the jurisdiction of the

Court and to all orders which may properly be made,

Hegard must be had to the fact that in this case

the King of the Belgians is a Spvereign prince,

but the order is nevertheless a proper onel"

In the same case at page 36, Lindley L,J, said:

"1 agree that the order appealed against is rights
a counter-~claim seums to me to be gquivalent to
the cross action mentioned in the Admiralty wct,
1861, and this case falls within both the lotter
&nd the spirit of that Act.@"

In HULLET v KING OF SPuIN 1 Dow & Clark, Lord Lynhurst
(Chancellor) said at page 490:

"Suppoese the King of Spain had sent Jewels here

to bu set, and the jeweller refused to restore
them, would the King of Spain have no remedy at
law to recover them or their valus?

Why should be not have his remedy tere as well as
any other foreigner? When he suas here as a
plaintiff the Court has complete control over him,
and may hold him te all proper terms."

Most of the earlier cases have been based on the Diplomatic
Privileges Act 1708, which has always been interpreted as a

declaratory Act. In HEMELEERS-SHENLEY v THE AMLZONE, RE THE

AMAZONE (140) 1 K1l E.R. at page 269, it was held that tha

ampunity was not affected by the Diplaomatic Privileges fct,
17 08, which is confirmatory of, and does not superseda, the
common law, The Editorial note in this case readss:

"The.question bere discussedi ié.ofrimportance,
vl ¢ gsimcag if the attached:sobtaimed hieiprivilege

only under the Act of 1708, it might be that

he could prove his claim to it only after the

fact that the goods were his had baen

sstablished, The difficulty, however, does

not arise, since it is held that that fict does

not oxhaustively define the nature of diplomatic

commaon law,"
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Slesser, L.J, in hisg Judgment in that case said at

pege 271g

"The question of substance has already baen
considered, and, I think, decided in Parkenson
v Potter (1885) 16 g.5.p. 1523 11 Digest 538,
409, 53 L.7., 818 in which it isg assumed and
Barlier cases havg said ths same thing = that
the Diplomatic Privilegas Act, 1708, is by no
means exhaustive of the common law dealing
vith diplomatic immunity "

LY

I shall now turn to the Laws of Sierra Leone relatjing

to diplomatic immunity, The Oiplomatic Immunities And

Privileges fct, No,35 of 1961 came into force on the 27th

day of April, 1961, With reggard to immunities of Foreign

Envays and Consular Gfficers, Section 3 of the Act enacts

that

"Subject to the Provisions of thig act every
foreign Bnvoy and aevery foreign consular
officer, the members of the families of thoss
persons, the members of their official orp
domestic staff, and the members of the Families

from suit apgd legal proecess ang inviolability
of residence, official premises, and the
cfficial arghivas te the extent to which thay
ware respactively sg entitled in force in

Sierra Leone immediately before the passing of
this Hct,n

Subsaction 2 provides that:

this #ct, whereby any foreign envoy authorised
and received as such foreign envoy is liable
to arrast or imprisonment, 6r his or their
goods or chattels are liable to distress,
seilzure or attachment, shall be vaid,”

The provisions of thig soction of Hct No,35 of 1961

1708. Section 3 of Act No,35 of 1965 does not stipulate
any regulation with regard to a foreign envoy who voluntarily
submits to the Jurisdiction of ogur Courts. Howaever, Section

74 of the Courts wct No.31 of 19g5 Bnacts that -



Y 2 b

"subject to the provisions gf the
Constitution apg any other enactment,

the common law, the doctrine of equity,

: and the statutes Of generail application

] in €ngland on the 1st day of January 1880,
ﬁg shall be in force in Sierra Leonp,*

ems to me from the authorities already reforrad

to that a foreign ENvoy can bhe ordered to give s@curity for

costs, sctcurity for damages, and when e sues in thig country .

as a plaintiff, the court has complete Control over him, and

may hold him to ailj kroper terms, 4 government who comes in

45 a4 suitor, submits tg the jurisdiction of the Court angd to

all orders which may Properly be made,

In the application beforeg us, the respondent sued in the

i nameg of "The Charge DYhffairs of the Republic of the Ivory
j Coast Embassy in Sierra Leone acting for and on behalf of
%, the Hepublic of fuory Coast, Tha respdndent, by suing as a
¥

i; plaintiff, has submitted to the Jurisdiction of our municipai
Courts, & number of affidavits has been sworn to and filed
by both partiss in this matter., Upg of the affidavits wvas
5uorn to on the 11th day of May 1982 at 11 a3

«M, by Mamadgu

Toure, the Charge D'nffajirs of the Republic of Ivary Coast,

2 2

In paragraphs 2 and 3 of the affidavit, he said;

of the above mentioned mat ter,

The said undertaking is exhibited by me ang
markad MT 20,

In Exhibit MT2 the Fespondent undertoak by himself, his

amount of Le,21,606.10 in the event of the applicants being

28ccessful in an actign intituled Civ, Appeal 60/81.
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Mr. Betts arquad Foreefully that if the amount is

paid directly to thp 2ppellant, and that if the applicants

are grarnted the ordars sought in the motion before the

High Court, and that the applicants Subsaquently becamg

successful, it would be impossible tp get a refund of maney

by the process of execution.

Un the other hand Mc,

having given an undertaking to refund the amount coupled

The application before us is a matter of discretian,

and in the area of Judicial discretion, there ars no binding

precedents properly so-called, as each case must be dealt

with ite swn merits, Thg Money in this matter, as ! undop—

stand, has bean deposited into the account cf the Master

and Hegistrar, and Mr, Betts has told this Court that the

applicants would be willing to pay any interest jim the

raspondent is successful upon the determination of the case,

An oroer for a stay of execution was granted by the High
Court after execution had been levied. This is a question

with which 1 am deeply concerned, becazuse there was ng writ

of Fi~Fa in existence the execution of which can be stayed,

There is alsc an application before this Court seeking an

order for special Jleave to appeal to this Court, leave to

appeal having been refused by the Court &f Appeal.

f survey of the matters referred to in the affidavits
coupled with the arguments on both sides forces ma to tha

conclusioen that the reasons given by applicants fgr an order

of stay of execution are untenable.

It must be noted that there is no pending process of

execution,

Terry contended that the respondent
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txecution has been lovied and the monaey had besn
deposited in the account of the Master ang Hegistrar,
The main peint is, is there any rending of process of
éxecutian to be stayad? To my mind since there has
besn execution of the fieri facias, there is nothing
before this Court to make an order for a stay opf
éxecution. A Court cannot make an crder in vain, 1In
the circumstances, the application for Stay of execution

is belated,

The case with regard to the spplication for spegial
leave to appeal, in my opinien, presents the negessary
features which would make it fit for the granting of

special leave to appeal,
I agree with During, J.4, when he said -

"I think I am abselutely right in Saying
that our Courts must take judicial notice
of the fact that the Iuory Coast is a
friendly country, #s far as Sierra Leane
is concerned, it is not a2 hostile country
or an enemy of State in so far as the
relationship between our country and the
Iuory Coast is concerned and diplomatic
relaticnship still axists between the tuwo
States. I see no reason why we should
start with a prosumption that the appellant
would not behavo in aceardance with the
comity as exists between the two States
in a simple matter like this before us,"

The argument of the applicants is mainly, that tho
respendent would refuse to make a refund if the money is
paid to him, and that they could not levy exvcuticn on
his person or property. The question is why must we
start with the assumption that the respondent, having
stomitted to tha jurisdicticn of our Courts and having
given an undertaking to abide by any order or decision
of the Lourt? In my vpinien, the argument of the

applicants has failed to satisfy me that the reasons given
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for the application faor stay of exscution of the fieri
facias (which has already been exscuted) are not tenable
grounds for granting the application, 1In the circumstances,
the application for stay of sxeoution is refused. In
refusing the application for stay, 1 have also taken into
cansideration Section 1092 sub~section 3 of the Constitution

ket No,12 of 1978,

Costs of the application to be paid to the Hespondents,

(Sad.)  0.8.k, Te jan

(Hon. Mr. Justice 0.8.K, Tejan, 1.5,
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BECCLES DAVIES J,5.C.t~ I have had the oppartunity

of reading in draft the rulings of my learned brethren
Harding and Tejan 33.S5.C. I agres with the ruling of
Harding J.5.C., and the orders proposed by him. I have

nothing more to add,

{Sqgd.) S, beccles Davies

(Hon, Mr. Justice S, Bseccles Davjes, 3.5.C.)
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