Mjsce Appe 6/96

IN THE SUPREE COURT OF SIKRRA LEONE

BETWESN - -

KOWA SESAY & ons . - APPRLLANTS
AND )
ATLIE M. KAMARA & ORS —~ RBSPONDITNTS

A.F. Serry—l(éml for Appellants

Renner 'I’homas & Coe for Renpondentn

Hon.Mr.JuB't:Lce DellePe oo = Chiaf Justine
Hon.Mr. Justice H.H. Joko-Smart — J50
HoneMr. Justice N.D. Albadi - JA

By a Notice of Motion dated the 31/7/96 the Applicante/Appellnnte
applied for leave to appeal out of tima and an enlargement of time within

which to do so.

The judgment sought to appeal agninat wns dolivered on the 2/4/96

C L by- the Court of Appeal. By Rule ?((1) of Supreme Court Rulen 1982, whara
lan appea.l lies as of rignt the 'lppzﬂ.]'mt shall lodge hia notice of appeal

within three months from the date of the jwlgment appenled nminat 1nlesa
this court enlarges; the time. - It ir clear from the application hafore um tha-
no appeal has baen lodged within the stipulatad time referred to above.

It is this failure that has necitlatad this application.

o Rule 26(4) providess.... No application for enlargement to time

3
T : in which to appeal shall be made after the expiration

ot one month from the expimtion of the time prescrilved
within which an appeal may be brought. Ivery application
for enlargement of time shall be by motion suprorted by
an affidavit setting forth good and substantial reasons
Tor the apnliecation and by grounds of appeal whioh prima
facie show good cange for loave to be grantaed. When time
ig so enlargsd a copy of thé order granting sush enlarpe-
ment shall Le annexed to the notice of appenl.’
The first part of thie sub-rule ir not under consideration in this application
before usy since this Notine of MNotion has been filed within the one month fro

" the expiration of the timo to appenl.

The whole issue now im what are the circumstances in which this court can
exercise ‘:l.ts discretion for an enlargement of time within which to file an
a‘gpe'al‘.‘ The second part of the sub-rule requires that the affidavit in suppor

mugt set forth pood and substantial rozsons for the application and hy prowds

‘'of appeal which prima facie show good cause for lesve to Le gmntod.
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The oot and aubatan ting roraons piven for the applion tiam apa

thotia slated in the alfidavit in sinport Ly Forn ieeny whovain sha

depﬂsed thn t: in J'U.Tle nli"“.‘.]_ SF!-Q”,V (g.;}]ich alf‘.(\ T 19]('9 to ha the Al

Appellant) fall 311 ane she fool hinm to tha Provinecen whara hia diad.

I‘hat she Blayed on the provinees to amit the A0th day Cevemony, na+

Bhe d:id nof S nfeyrm her roliaitar uhan sha wne lepvi wre  Tha b 57 AhAy

Sesay had not dind and the roadn Hore eafa sha wowld not hava sinyad in

tho Provines for the Length nf paried she fon.. That phe mr ot
n;'(peoting; thn ‘]w];f’;men’r to he daliversd at that time sinea tha dndgent

had been rerprved for ovar tim yanqq, This in my view ia A inlictmant

aS&inBt the court fop jt is previded 4n Seation 120(16) of tha connti ta-

tion fo.l.low TN~ s pnanyall phids ry Conrt ag i“ﬂ-h..l fehead

mmadar thie Congtd fakd on

delivar iin donjmion inp Bing not Aater fhan

three poantha aftar tha fonaTngion o tha eridenga
and Tinal rr-hh:'f)ﬂﬂﬂ.n-m‘ PITAMeNtE ol anpend Ay
amieh 211 portier kn tha fhnte ar matiaye
latarmina wi th Anl:- mrEhon i on fan copies of tha
Adercirinn nn ‘lhn aa te of rTn}‘i‘rnT‘V tharanf,m

In myr view tha court Shemld vint 2ondidy velnnn rn anrlicntion wnden

this provirion of the Rples oiher than good rersione Lov tha dnalay ot hegn

dlsc‘losed iv thae Aupporting arlfidavit apa or btha groma oy TrennAs ol "ll‘P‘“]

do not dimclnge Argable issuen.  The fact that the only rrownd of Mppeal

in thim came im on Jhe Tacte doen not impinga §4e validity for ccnsideration
by this cort, OHlerm Re a yefwsal on euch ground wordd he interpreted as
thia r~ou1‘* Irejudming the {amien Ly e armied oy the appeal. Thera ™ ght be
jr‘mmn Whm'n iE can he nhoun gk The (1Al eourt did pnt take Into roconnt
nl] thn ralavant frets or that tha trisl jndpe it pprehended the evitence .
or rlm:m an infarence whicl thara if no evidencs to support it ~ Sea Lofthouss
v8e Leiceator Corporation (18) 74 9.1.1. M Amin 4t misht he that the
rlaintifr, +.a vespondent hearesin wms mmable to astahlish hia clatm with th-'.?.ll:
dee".r'ne of nertainty that in Toquired in a Civil Sujt, Hin t drwlth that pya-
lmnﬁﬁm.nc‘n nf probabii kv Tor him ta Suecaad in hiia mls i, T yhich mnan thip
court ia Bwund to intarfers wi kh tha findine of fact by the nemird,

The quention of Zad reasans for not lodaing the AP T Wl fhin tha
nhpulated t]mn has to L consgidared not with rafarancae tn Lha longth or
time ipso facto it wy th rafaorence to ihe ciroumatances of e cann. e
delay in thir mnan in nnt mneomnectad yith fthe Hien prevailing: inreenyl ty
of tha comtry iy the provinees where the imii OT e papmilation wern hatd

bahind rehg) Linaa and tha non-availalility ar transporta t4on Lo tha enpd sy
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_ citys. The facts deposad tn by Fom Gamay dn hetv 71 Fidavits in my
view dre .credible. S

Tn conolusion T will ray that as longs - an thare Are aTruable issues

diBClOE‘IGd on the Hotice of AI\'IT(D-'L'L, and i {Fied et nnd Ralpwanﬁ ayplanation

glven for the delay, A rofusal Lo enlaree tha time will mani featly prejudice

the appellant's tight to have his appenl. adjulicated w
manifest injustice to hime

In the light of a1l what. T

yon thereby cnufe

have snid T will mrrant tha appliontion.

¥ ManeTintice Wl f‘-'l‘h.flf“i\-- J.A.
B T
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