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SCHISC «APP 4/ 96
BETWEEN?
ALL PEOFLE'S CONGRESS -  PLAINTIFP
ABD
HASHOS

MINISTRY OF SOCTAL WELFARE

YOUTE AND SPORTS ' ~  DEPENDANT
CCORAMs . . ‘

- Home Mre Justice D.Ee Iuke - Chief Justice
HondireJustios A«Be T4nbo - . I
Honadr.Justice HMe Joko-Smart - J3C
Hone Mree Justice VedeDs ¥right -  JA
Hon.MreJustice M.E.T. Thompson = - JA

AP+ Serry Kamal Esqes for the Plaintiff
.T G« Kobba Esq-, for Dafendants.

_ummm_m_m”-" DAY OF OCTOBER 1999

“WRIQET, Jﬂ- This i a comstituticnal refarence by vay of caseq stated to

the Supreme Gourtmdobyﬂylandar:r. sittingin’fhongh Court in:h:lah

he refmed the following questionss .

(1) Is secs 133(1) of the 1591 Censtitution in operative until
 se0s133(2) is effeoted by Parliament? '

(2) ~ If the answer is in the negative ocan the Figh Court Bules apply to .
put into operaticn se0e133(1) in the absence of Parliament effeoting
800+133(2) :

(3) ‘What is the etate of the parties right as at present in relation
to 86041337

some of
I have bad the advantage of read:_\.nithq Judgments délivered Ly my
learned brothers so I shall not go into the backgromd of the cagse or
the arguments raised hy ocounsel on both sides.

The Interpretation Aot No.8 of 1971 definea government as "the
Government of Sierrm: Leche {which ahall be desmed to be a persan) and

includes where appropriate any authority by which executive power of the
state ia duly exarcised in a particular case”

1 am of the opinion that t
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both defenda:_:ta ansmar to that desoription see sec.53(1) And 8ec+53(5)

of the omti:tgi;;on, although this is not bhefore tb.e'omu-t.

The gravamen of thie matter is the interpretation of section 133(1)
and secticn 133(2) of the cmstituticn of Sierra Lecne Aot Nos6 of 1991«

T hold the view that seotion(3;4 and 5 of the Petition of Right
Aot are void and inconeistaent uith 8e0+133(1) of the oonstitution whioch
is now inforce considering sec.171 (15) of the constitution which provides
"The Constitution shall be the Supreme law of Sierra Lecne and any other
law found %o be mooﬁsitent with any provisions of thise constitution
shall, %o the extent of the inocomsistency be woid and of no effecte

T also hold that sectian(6,7 and 8 of the Petition of Right Aot
has not been repealed by implication hy smeotiom 133(1) and so 18 not
inconsistent with the constitution, and is etill applicable.

Section 177(1) of the Comatitution s tatess The existing law ahall
notwithstanding the repeal of the oomstitution of Sterra Leone Aot 1978,
have effect after the entering of this comstituticn ss if they have been
made in pursuance of this comstitution and shall be read and constried
with such Im:;(l:l.:tri.t:'a.t.’u:enj‘t adapticns, wicatim and exceptions as may
be neocessary to hring them in cenformity with this constitution.

Seotim 17#(2) where any matter that fails to be prescribed or

otherwise provided for under this comstitution by parliament or by any .

other authority or is _présorihed or provided for by or under an exieting
law ( including any amendment %o any such law made under this secticen) or
otherwise prescribed or provided for immediately before the commencement
of this Constitution by or \ui.er the existing Canstitution, that
prescripdion or provision shall as from th; commencenment of this
constitution have effeot with such modificationsy altsrations, gqualificatiom
anl exceptions as may be necessary to bring it into oonrom:lt\y with this
canatitution as if it had bean pade wunder this oamstitution by Parliament
or as tha case may bey by the other aunthority or person™
The comstitution by its seotiom 176 defines "existing law" ass
Many Act, R,}_l.lﬁp, Regulationy order or other
such instrument mede in pureuanoce or continuing in

operation under, the existing comstitution and having
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affect an part of the laws of Sierra Letne or any
part thereof mdhtgly before the commencement
of this camstitution®.

As- I said earliar the procedure under sectiams 6, 7 and 8 of
the petitian of Right have not been repealed and so prescribe the
procedure under the existing law which is applicable :I.n this cases

I have parused several authorities includ.ing Olivar Ashworth
(Holdings) Ltde vse Ballard (Kent) Ltde 1999 2 A.E.Ra 743, Attomey
Oeneral for Cansda vss Halocet & Carey Ltde 1352 AC+427, Canada Sugar
Refining Coe VR 1898 AC. 735 in deciding whether section 133{1) and
saction 133(2) of the canstitution should be ready singularly or
canjunotively and to decide whether sectian 133(1) ia incoperative
until section 133(2) is effected by Parliamente

In the Sussex Pearage oclaim (1844)II CL & F85, 143 The judges said:

"If any doubt arisos from the terma employed 'by the
legialatm'e, it has always bean l;eld a safe means of
collecting the intention to call in aid and the ground

and osuse of making the statute absolute, and to have
.Tecourse to the preamble, which according to Chief Justice
Dyer in Stoweb vse Lord Zouch 1562 Floud 353 is a key to open
the minds of the makers of the Act and the mischiefs which
they intended to red.re_ss-" Quoted and approved by Lord

Halsbury L.Ce in Income Tax Commissicmer ve. Pen 1891 A.C+531s

Jee Crales on Statute La.w Tth Zdition page 203.

In Magor and Ste Hellons Rural District Council ve. New Port

fdorporation 1950 2 A.Z.R. 1226 Loxd Denning L.J.said:

"I confess. that I find it difficult to deal with
these questions of interpretation in the abstract.

I like to see their practical applicaticn.”
In ny view it was obvious that the intentioan of the constitution
was that the claims could be brought against the government as

considered neceasary in accorxrdance with aec-133(1) of the constitution

which readst
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"Hhere & person has a olaim sgainst the govermment, that olaim

7 may be enfoz;oéd_aa of right by proceedings taken againet the govermment

for that purpose, without the grant of a fiat or the use of the process
Inocwn as petitim- of Right.

The fact that the comstitution further goes %o say im sec.133(2)
"Parliament shall hy an Act of ‘Parliament make provision for the
axercise of jurisdiction wnder this section" dees not preclude actions
:I.n#lainagp:lnst the gwemmtbeinstakannoris thmmw
intention that the taking of such action u_Wt @ parljiament

- wakdng sunh n:mviﬂicn. It is ny viow that the seoticm stating that

:parliangnt ghould malna sunh Provision is merely to givo assurance of a
mtgmg.‘t_isod_ ‘approach a8 to the motico and procedural steps for
taking such acticsis

In answer to the guestiom whioh Nylander J« posed for directions
to this oousti S |

1+ To questimm 1 the answer is in the negative.

© 2+ The answer %o question 2 is in the affirmative.
3+ The party has all righis available to bim as when he is

V.A«De WRIGHT, JA.

sulng another pr‘:i.va.to peTson.




