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. IN THE SUPREME COURT OF' STERRA LIONE

SC. MISC. APP. 8/99

. ' KQRA  SESAY
ABDUL SESAY - APPLICANTS
DURA  CONTEH
Vse
ALLIE M. KAMARA
KONDA KAMARA ~ RESPONDENTS
SANTIGIE KAMARA '
CORAM; .
; HONe MRo JUSTICE D.E.F. LUKE ~ Qe
HONe MRe JUSTICE H.M.JOKO-SMART ~ J.5.Ce
HON. MR. JUSTICE S¢CeBe WARNE = Tl
. HON. MR. JUSTICE E.C.THOMPSON-DAVIS =~ J.S.C.
' HON. MR. JUSTICE M.E. OLLA-THOMPSON - J.A.

A.Fe Serry-Xamal Esqge, for Applicants
Dr. Ade Ronner—Thomas for ReBpondents
RULING ' F T
rULENG DELIVERED oN THE 28 pay o MARCH 2000 -

= m, JSC: This is an application 'b;y way of a.. motion for an qﬁlargement

of time within which to appeal to the Supreme Court pursuant to Rule 26(4)

of the Riles of the Supreme Cout PN. F0.1 of 1985 M-{lﬁ'zw (Fawthe B L
This is a matter which has a long history. ‘The applicgtion wé.a first

he:-;.rd. by a Court of three Justices of the Supreme Court. Submissions were

mé.de before that Court and the Court refused -'l':he a.p];;lioation by a mejority

of two and there was a dissenting Ruling by one Justice. )
Being d.issatis'fied., Counsel forAthe applicants ranewed the application

before the full court of five Justices pursuant to section 126(b) of the

Constitution of Sierra Leone hAct Noeb6 of 1991 (hereaftqr reférred to as the

Constitution). There were severel adjournments at the instance of, the

a.ﬁplica.nts- On tlge 14th December 1999, the matter was struck out for want

of prosecution of the action. ' On that date Counsel was absent without any

reasqon given to the Court. Be that'as it may! the first applicant, Kore Sesay,

being present, was invited to prosecute the motion ‘but indicated that he could

not because he was unwell and cannot speak out for himself. .
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It is pertinent that I relate the Proceedings before the Cpurt of
five-Justices on the 141:h December 1999; Among the Justices there was
Mr. Justice NeDs Alhadi JA; who gave the dlssentlng Ruling in the Court of
three Justicesherein before mentionede
These are the notes in the proceedings:-

"Serry-Kamal for the Appl:;.cant absent

Dr. Ade Remner—-Thomas for Respondent

e

Korae Sesay applicant present informs
court two of the applicants are deade.
Xore Sesay a.pplica‘,nt was invited by the
Court to proceed with the motion, this
he failed to do. The mtter was therefore
siruck oute Costs awarded to Respondent
assessed a.'i: Le100..,000,"
In spite of thig decision, Counsel for applicgnt renewed his application
before the full court of five Justicese.
On the 20th Januvary, 2.000 the matter came up be:é‘érq the full Court.
Mr. Serry-Kamal for applicants was again absent, Kore Sesay 1st applicant
was pre;sen'b. - It is reported that two of the appiiqa.nt,a were dead.
D;--_Adelﬁeme;f-d‘homaa;, with him was Miss U. Kamara, wmresent for
the Respondents. At that hearing'Kom Sesay stated his lawyer was absente
The Court indicated that it wa.s‘minded to grant a further adjournment
on condi;tion the applicant pays the costs of Le100..00Q to be paid by the
firm of Serry-Kamal and Co, Solicitors.
On the 9th February 2000 the matter came up again for hearing. :
Mr. Serry-Kamal for applicants was present and Dr. Ade Renner-Thomas for
the Respondents was also p-;ceSent- There was a full blowm hearings. Counsel
on both sides made their submissions with convictione I will later refer to
the various submissions. The mattézj was adjourned to 15th February 2000.
At the hearing on the 15th February 2000, Mr. Serry-Kaml was remi:nded that
this application had been struck out on 14th December, 1999 for want of prose-—
cution. On that same date Mr. Se:r.Ty—Kama.l submitted that section 126(b) of

a
the Constitution gave him a right to hear::.ng, and argued that the Court is not

Properly constituted because the applloa'blon is a review not an appeal.

/3oovttlr-l0
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The Court ruled that'it is properly constituted and adjourned the
matter to 17th Febﬁ:ary;. 2000, h
In spite of the fact that there is no provision in the Constitution
and the Rules that when a Court of five Jﬁstices had struck out an appli-
cationy the dpplication can be heard again by a full court, the CGourt invoked
its inherent jurisdiction to contimue the hearing of the application in the
intefest of justice and furthermere that litigation must have an end.
Having said that, I will now consider the arguments put fdrward by both

‘Bounsele.

‘Ihé motion filed is clear and unequivocal. It states, inter alias
' "an application on behalf of the aforesaid Kora
Sesay for an order that the Order of this Honoureble
Court dated the 30th day of September 1999 be Varied,
discharged orﬁrev‘eraéd' by a full court pursuant to
Section 126(b) of the Constitution of Bierre Lecne
1999 Act Number 6 of 1991 on the grounds thatiesssssssse”
The grounds were nﬁmbéred 1 = 5 inclusive. Counsel applied for leave
to abandon grounds 1- 4 . Counsel for respondent did not object. The Court
granted the leave accordingly, ﬁereujon Counsel proceeded to argue ground 5
vmit;h’readia "that the applicant Kore Sesay be granted an enlargement of time
i AUSE WALAL 45 P10 his APLGAL 5 the Bibine Ooats '
This application as I have stated is made pursuant to rule 26(4) of
P.N. Noel of 1982 -

Rule 26(4) provides thats
"No application for erxlargeméht'of time in which to appeal i

shall bé made after the expiration of one month from' the

expiration of the time prescribed within which an appeal

may be sought. Every application for enlargement of time

‘shall be by motion supported by an affidavit setting forth

good and substantial reasons for the application and by

grounds of appeal which prima facie show good cause for

leave be pgrented. — (Emphasis mine) — when time is so enlarged

a copy of the order granting such onlargemont shall be annexed

to the notice of appeal."
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Counsel for the applicants préceeded
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The rule is clear and unequivocal.

with.his submission and was granted leave to use & supplemental affidavit

sworn on 29th December, 1999. Counsél further submitted that all the

documents/exhibits filed are in support of the motione
The documents/exhibits are the following:—
The affidavit of Kore Sesay the 18t applicant herein sworn to on 20th

Decémber 1999, Exhibit "A" is the Writ of Summons filed on 4th July, 1987

Exhibit "B" is the drawn up Order of the Court of Appeal dated 2nd April,
. 1996.

Exhibit "C" is the Notice of Motion to the Supreme Court for an enlargement
of t;.me in which to appeal to the Supreme Court dated 318t July, 1996;
Exhibit "D" is the Intended Notice of Appeale
- There is also a supplemental affidavit sworn to by Abdul Franklyn Serry-

Kamal on gbqth Docenber. 199§ and filed herein with certain exhibits in
support of the aff ida-.vi'b. .
Exhibit "A" is the Ruling of the Supreme Gourt delivered on the 30th
: Septem'ber 1999 refusing the application for enlarge‘mqnt of time within
which to appeals " )
Dr.. Renner—Thomas argued forcefully that the application should be refuseds
Hé‘ made the folloxjing submissiong:—
n(1) . That the orel application is a departure from the reliefs sought

in the body of the motion. Ee submitted that the Court has power

to vary, discharge or reverse order of the Court of three JusticeSe

He argued that Mr. Serry-Kamal has not shown why the Qzder of the
Court of three should be varied, d.iséharged or reversed.

(2) Counsel submitted further that Nr. Serry-Kamal having abandoned
Grounds 1 - 4 of the reliefs sought, what purports to be the
ground 5 is not a ground.

Counsel submitted that he zelies on the Buling of! Joko-Smaxt JSC»

in the Ruling of the 30th September 1999 as regards the Locus Standi

of the a;)plica.nts- He added that the title states three applicants

and in the body of the motion there is only one applicant and there
ig no evidence why the two.other applicants are not applying an‘d..he

peferred to Rule 37 of the Rules of the Supreme Court. Counsel has

referred to Paragreph 6 of Exhibit "D" that there are prospective

appellants including the two dead ones. Counsel referred to
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paragraph 9 of the affidavit of Kora Sesay where he deposed
that +that he is the owher of the Lande
(3) Counsel further submitted that the said Paregreph 9 of the
affidavit of Kora Sesay when juxta posed with the prospec—
= tive ‘grounds of appeal in the Exhibit, there is not any
good cause why leave should be granted. Counsel argued that
Paregraph 9 disclosed a new cause of action and since there
is no evidence that the Court of three Justices made ari error
the Court of five Justices ought not to depart from that
Ruling; he conocluded.
Mre Serry-Kamael in reply, concedded that he ought to have amended his
notice of motione He thereby sought leave to make such an amendment, to
which Dr. Renner-Thomas objected.
Mr. Serry—Komal submitted that the application is not too late and will
not .embarrass the Respondents.
Rule 26(4) is olear ‘and unequivocal as I have already stateds I have
underlined the clauses that are relevant to the{ applicatione I will now
consider the motion in the sequence in ﬁhich it is presented and pro.ae;mted.
I will begin with the title. In the title, theré a.re; ‘thrge applicants ﬁut
the motion is made in the name of 1st Applicant, Kore Sesay. In the affidavit
Kora Sesay deposed that Abdul Sesay and Dura Conteh the 2nd and 3rd appli-
cants are deade No steps have.been taken to replace them in the application
since their claim does not abate by deaths It is not enough to make the.
application in the name of the surviving applicant vide Rule 37 6f the Rules
which provides the following:-
"An application for an Order for Rivivor or
Substitution shall be accompanied by an |
affidavit S by the applicant (emphasis
mine) or where the applicant is represented
by legal pmctit_ioner the said affidavit
shall be sworn by such legal practitioner
showing who is the proper person to. be
substituted, or entered, on the record in
place éf, or in addition to a party who has .
died or undergone & change of status."
I opine that Rule 37 is deliberately enacted to protect the estate

Aw intarnst Af A drceased nerson or one who has undergone & change of statuse
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Counsel for applicants has failed to invoke the provision of Rule 37
even though he was reminded of its existence by the Courte
Be that as it may, what the motion is seeking to achieve if an order
that the Order of this Honoureble Court dated the 30th day of September,
1999 by varied, discharged or reversed by the full Court pursuant to
Section 126(b) of the Constitutionesseecsssecssscccccscccssccccorseccocce
The *words used in the motion are the same a8 those provided in Section

126(v) aforesaid, that is to say "varied, discharged or reversed."

. In order to apply any of these terms, the grounds for the relief sought

mst be "good and substantial reasons." ThesSe good and substantial reasons

m-ust‘ be set forth in the affidavit of the applicants

What is the Order to be varied discharged or reversed?

- '% -This is contained in Exhibit "A" annexed to the affidavit of Abdul Franklyn

Serry-Kamal eworn to on 29th December; 1999
Tue Order is "I find the application falls short of the provisions of
Rule 26(4) and it is hereby dismissed. The costs of this application to
the Respondents to be.paid by the 1st Applicant assessed at Le30, 000."
Having stated the Order of the."Court"'bf"tﬁ:re'é' Just'-_.i_lces s I will consider
the-affidavit of Kora Sesay in its entirety. 'I‘}lere'a;ra‘ sixteen paragraphs in
the affidavits | T
I.n'my view the several paragrephs do not set forth good and su?ﬂtantia.l
reasons for the application to be considered favourablye

.

Perhaps it is necessary to reiterate paregraph 9 of the affidavit which

deposed the followings- ; e S P PSR
"I am the fee simple owner of the property in diépﬁ_:j':e--

I vested parts of it to Abdul Sesay and Dure Conteh

both d.eCQa.Sed....-.-. R N L] on----l"

It must be stated that there is no counteroclaim to the Writ of Summons
which is Exhibited.ﬁ" o In my view, this ;pamg:apﬁ 9 raises a new cause of
action, which does not help the Court to consider the credulity of the affidavit.
However; the affidavit is evidence before thig Court for what it is worthe.

There is nothing in the Notice of Motion to indicate that the applicant
is :;.ggriWed. with the order made by the Court of three Justices.

In order to invoke the provisions of Section 126(b) of the Constitution,

the applicant ought to show that he is aggrieved by the order made by the

I
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Court of three Justices and must give grounds for being so

aggrievede
Paragreph 5 of the grounds before the Court is of no momente.

It-statess

-

"that the applicant Kora Sesay be grented an
énla.rgement of time within which to file his
Appeal to the Supreme Court."
In my view this is no ground on which to base the application.
This is only begging the issue.
ﬂasun/fn my view, the mo'tion has no merit and as a matter of law
the documents filed lack substance. I opine, that the whole
conduct of the cause is dilatorye
In my opinion. This is one notice of motion that ought not
to have been argued because the papers fa.]:l far short of what is

required by Rule 26(4) of the Rules. The application is refused

~and the motion is d::.s isged with costs
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