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IN THE SUPREME COURT OF SIERRA LEONE

SC. MIscC, APP. NO. 7/”

IN THE MATTER OF
AN APPLIC .
SIERRA LEONE ATION UNDER SECTION 125 OF
RULES 1982 708 LEAVE 1o ohprsdl A0 RULE 5 (1) L (2) oF THE SOPRNS Cover
Y FOR ORDERS COF CERTIORARI, MANDAMUS, PROHIBITICN

AND DECTARA
o TION AND FOR ANCILLARY ORDERS OR DIRECTIONS.

IN TE‘ MATTER OF
A RULING PRESIDING JUDGE
IN HIGH COURT GIVEN ON 11TH OCTOBER 1999 BY THE > 3
NO. 3, THE HONOURABLE MR. JUSTICZ M.0. TAJU-DEEN (JU!IX}E).

DR. HARRY WILL
(A FIRM))®, ' LAMINA FEIKA, BOCKARIE KAKAY (TRADING A. MARIAMA & SONS

BETWEEN: =
DR. HARRY WILL = APPLICANT
e .
AmRmymm & MINISTER QF JUSTICE = RESPONDENT
CORAM:~ l
HON. MR. JUSTICE D.E.F. LUKE =" Ioud
HON. MR. JUSTICE M.O. ADOPHY - WsBiCs
HON. MR. JUSTICE A.B. TIMBO & J.84Ce
HON. MR. JUSTICE H.M. JOKO-SMART = J.S.Ce.
e Ju3.Ce

HON. MR, JUSTICE S.C.E. WARNE

‘

DR, BU=-BUAKEI JABBI = FOR THE APPLICANT

D.P.P. B. KEBBIE AND P. SCHWARZ = FOR THE RESPONDENT

RULING DELIVERED ON THE 23 DAY OF MARCH 2000
This is an application by way of motion for leave to apply for

A.G. SOLOMON BEREWAH,

LUKE, CoJei=

orders of certiorari, mandamus, prohibitioh and related declarations and directiol

n 11th October 1999 by the learned Presiding Judg:

in respect of the ruling given o
n the aforesaid Criminal Information dated 30th August 1999.

in proceedings ©

Stay of Proceedings founded on the Criminal Information aforesaid and at present
ding in the High Court aforesaid, until determination by the Supreme Court of

pen

1lication for which leave is being sought herein, if and when

the substantive aPp ‘
1 further order in respect thereof by this honourabl

such leave is granted, or unti

Courte.
’ 2 & /2‘000
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ir Necessary
* &8 to the appropriste forsat for citatiom of parties

or h..di ‘
& of an application for leave to apply for orders of

A direg tion .

in the title

oortionri. etc
' Other than the format as to citation of parties to this !

‘Pplication as g
ot o
Ut in the above title or heading hereof, iam circumstances ¢

vhere the leave being sought 14 1n respect of a decision, judgment or order madef
:: given by 4 Judge Presiding 4in a matter pending in the High Court of Sierra
0 1n view of the Provisions a:;lftion 125 and subsection 120 (9) respecti

g Comtitu?:ion of Sierra Leone 199‘?1;(901114 that .t.hc format as directed herei '
by this honourable Court, if different from the citqtion‘ot parties hereto in th
above titlf or heading, be used in the substantive application for ordor-. of
certiorari, etc, for which leave shall have been granted to the Applicant herein
if and shen so granted, |
Notice was given that at the hearing of the motiom, Applicant will seek, by Coun

Dr. Bu-Buakei-Jabbi, to use and rely on the ﬁtatucnt accompanying the nppiicati«

and the Affidavit of Dr. Bu-Buakei-Jabbi sworn on the 25th day of November 1999
and filed herewith.

However, when this matter first came before the Court onA the 20th Januvary 2000
Dr, Jabbi for the Applicant could not proceed and requested an adjournment since
he wished to ask leave to amend both the Notice of Motion paper as well as the

( » -

Statement accompanying the Motion paper. An adjournment to the 9th February 200C

was consequently granted.

On the adjourned date, the leave to amend both the Motion paper and the Statement

teds Taking cognizance of the papers filed the leave t.
accompanying it was reques |

nd sought herein and other reiated proceedings, the Court ordered Service of
ame C
herein on the Respondent the Attorney General and

the Motion and other papers
t £ Justice against the adjourned date - Tuesday 15th Febr )
ster o [

Mini

On the said date the
the Statement accompanying

A pplimt'“‘i'q"”‘ for leave to amend both the Notice of Mot

it was granted.

v« Counsel's request:. for an adjournsent to file the necessary
licant's Couns
The ApPP vas grasted and the matter further adjourned to Thursday
“.nd‘d I'P.r- .

17th February 2000.



. %00
the Court to grast the
probibition acd
L
tober 1999 b &
o
ormation date

Counsel for the Applicant on the 17th February ﬂ‘t“
to apply for the prerogative orders of certiorari, sandasus and

related directions in respect of the ruling given on the 11th Oc
aforesaid Crisinal Inf
af

learned Presiding Judge in proceedings on the

30th August 1999; to grant a Stay of Proceedings 1
ne 1991 Comstituticns

and directions. Counsel sought to rely on Sec. 125 of t
Rules &
s 5 (1) & (2) and Rule 98 of the Rules of the Supreme Cour® 1982 Ord. 52 To >
e
a19600rd.5ando¢p¢¢il11¥3- b to 10«

of the High Court Rules and English Rule
fs sought, Counsel reli

In seeking to persuade the Court to grant the relie
Bu-Buakie Jabbi especially par -
went on to cite

ed on t

Affidavit sworn on the 25th November 1999 by Dre.
ng statement as -ondod. Counsel
at thh the leave stage of

to 9 thereof and the accompanyi
case had been

white Book 1960 Orde 59 re 3 at pe 1725, stating that
ion for the prerogative orders hia duty to make a plausible
the leave and the Stay of

applicati
he prayed the Court to grant

discharged. Consequently,

.. Proceedingse
Applicant's

of the Respondent submitted that the
.He

The Attorn’by-Genoral on behalf

for leave for the prerogative orders to issue was misconceived.

t the High Court presided over by Justice M.O. Taju-Deen has
and that jurisgliction hlh

) of the 1991 Constitution,
such as being currently made: that
! )

e used to frustrate

application

further submitted the
132 (1

jurisdiction under Sece
d to justify an application

not been exceede

gative orders in Sece 125 of .the Constitution should not b

Courts below especially the High Court: And that the mere couchir
automatically entitle an accused,

jtutional matter does not
d to the Supreme Court. The Attorney-General

ngement of the law or the Constitutiomn

prero,
the work of the

of the matter as & Const
person to have the matter referre
further submitted that it 18 not every infri .

£ fundamental rights of Sections 16-27 of the Consti-

a violetion o
Supreme Court under Sec. 28 (3).

that amounts fo
a reference to the

tution to Justify
rred at all it is an appealable

argued that "if the Judge e
n for granting leave for the prerogative order of

The Attorney-Gemersl &7
law apparont on the face of the reco

matter” thus laying no foundatio
certiorari which applies only for an error of

quoting -
Vs the High Court of Kumasi 1986 L.R.C. (Const.) 610

The Ropublic

‘t p. 618-
/l‘oo-oo
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The Attorney-General then followed Applicant's Counsel into the labyrinth of

whether or not a fair hearing had been obtained in High Court No. 3 presided over

by Hone Mr. Justice M.O, Taju-Deen; whether or not "the 1st proviso to sub-sect]

(1) of Sec. 136 of the Criminal Procedure Act No. 32 of 1965 as smended by Act Ik

of 1970 =
(a) was enacted in excess or ultra vires of the powers thereto
conferred on Parliament by law at the timej;
(b) was and is incompatible with the provisions in Sec. 15 (a)
and sube-section (1) of Section 23 of the Comstitutioa of
Sierra Leone Act No. 6 of 1991;
(¢c) violates the principle of contradiction vis-avis the

substantive part of subsection (1) of Section 136 of
the said Criminal Procedure Act 1965 as amended;

and was and is accordingly invalid, null and void in
terms of subsection (4) of the Interpretation Act No. 7
of 1965 and of subsection 15 of Section 171 of the

Constitution of S.L. 1991, respectively, as the case may be."

The learned Attorney finally submitted that the present matter was not a proper
case to come before this Court as the Applicant has not even made out a prima fac

case for granting the leave. That the High Court acéed properly and within its

jurisdiction in refusing to quash the indictment on the érounds given by the

Applicant. And the High Court properly refused the reliefs sought.

Counsel for the Applicant in reply submitted that most if not all of the Counsel
for the Respondent's arguments were premature in that they raised issues and deal
with matters belonging to the second stage of the application for prerogative or¢

i.e. the stage after leave has been granted, whereaa the motion presently be1n5
argued related to the leave or threshold stage.
In my opinion this Court is not required to enter the labyrinth constructed by

Applicant's Counsel. For this the leave stage of the application for the prerogs

writs of certiorari, mandamus and prohibition a priﬁa facie ﬁrguable case for leg

to be granted will suffice.

/SII



I e =8 o g b
- 5.

S$0o l—

The Court must first be satisfied that the Applicant has ngome genuine locus
staudi” to appear before it - whether as "a person aggrieved” or one "having &
particular grievance” or one having a "specific legal right” or ng sufficie:
interest.” 'If so satisfied and a prima facie case, albeit a somewbat flimey o
exists, this could suffice to allow the Court to exercise its direction in grant

the leave to apply for the Orders.
In the words of Lord Diplock in the case of I.R.C. v Federation of Self Eaployec
1981 2 A.E.R. 93 at p. 106:

(At the leave stage) "If on a quick perusal of the material

then available, the Court thinks that it discloses what

might on further consideration turn out to be an arguable

case in favour of granting to the applicnnf the relief

claimed, it ought, in the exercise of a judicial discretion

to give him leave to apply for that relief.”
In my view this dictum is a correct statement of what is required at the leave

stage; and I adopt it,
In this case, the applicant Dr. Harry Will is one of the three accused persons

standing trial in High Court No. 3 as such I find that he is a person having a

sufficient interest in the matter to which the application relates. Having look

at the papers filed herein and listened to the submissions of learned couhsql, 1

also find that a prima facie arguable case eiists.

As such, I will grant the leave requested to apply for the Orders of Certiorari
»
Mandamus and Prohibition in respect of the Ruling given on 11th October 1999 by

the learned Presiding Judge in proceedings on the aforesaid Criminal Information

dated 30th August 1999.

I do not grant the Stay of Proceedings requested,

In respect of the request for directiors:- It is my opinion that - 4
one single

format for citation of parties in the title or headi
ng of an applicatio
n for lesy

to apply for Orders of Certiorari etc., will necessarily fit
each and every s
et of

circumstances. Counsel seeking to appear before the Supremes Coupt
advised not to violate the Constitution or any othey Sidiataies l.VOuld bg well
co

or settled practice.
- - -'~-»-~~,_. . /60014-
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In the instant cage
: » alth 7
necessary to giv PUeh T am etid) not fully convinced that it is entirely
e
: Hion directiona’ Counsel would do well to ensure that the forma
used in the substantiy .
e e ¢ application sufficiently identifies the matter pending in
e High Court for
any Orders that might issue to apply to and only to the said

proceedings,

Suffice it to say that in the instant case the parties shall be

The State vs. High Court No. 3 (ex parte Dr. Harry Will)

WL,

D.E.F. Luke

Chief Justice.

fo-
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Seee oooooooooooooﬂono Mr. Justice A. Be. Timbo' Jsc

=155,
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.o‘ogojotooo-oooooooooonono- Ml_‘o J}lBtiCQ He.M. JOkO-&nart.JS

................Hon. Mr. Justice S.C.E. warne. JSC

Hon. Mr. Justice M.O. Adophy.-l

I agree

I agree
I agree

I agree

0



IN TH. SUPR M COUNT F 1 kRA L AN,

(THUKSDAY 2%WD MAACH 2000)
CORAM: '
HCN. MRs JUSTIC: Doi.F. LOK. - Zede
HON. MR, JUSTIC! M.O. ADOFHY - ¥5C
HON. MK, JUSTIC: A.B. TIMBO - Jec

HON. MK, JUSTIC: H.M, JOKO=SMART - J5C
HCNe MRe JUSTICK S5.Cehe wARNG - Jsc
SCe MISC. aPK, 7/99
DRe HARRY wILL
" AND
ATTCRN.Y=GLN-RAL & MINILT.R OF JUSTICe
DRe BU-BUAK.I J/BBl FOR TH. APPLICANT

ATTOKN..YeQ4Ne.x AL WITH HIM A.3¢ BAH FOK Ths RZSFONDUNT

RULING DZLIVoiKLD = D:.SMCND UKD, CoJdet
(1) Leave granted to apply for certiorari. (2) I do mot grant a Stay of :xecution.

(3) Applicant to ensure that the title is saended,

CONT-MPT T'ROCLEDIMGS
—

The Court draws attention of Or. Jabbi to a letter dated 15.3.2000 asking him to show

cause vhy the contents thereof should not be deemed to be contemptous of the Court,

Letter read part of proceedings.
Dre Jatbi defends his letter and apologiaed.

A«Gs az an officer of the Court statee the gravity of the conteapt.

Contemrt proceedings are stood down.

Court resumes at 11.30 a.m. . .
Court: The matter was stood down. Or. Jabbi's letter written on the 15.3,2000 has

been read out. Lr. Jabbi was given the opportunity to purge his CoBteapts

br. Jabbi is given an opportunity to say something before the judgment of this court

is delivered.

Dr. bu-Buakei Jabbi - As I said earlier, the letter was not by any stretch of the

lasgination intended to be contemptuous. I have profoundest respect not only for the

Suprp Court of sierrs leone but for every member individually and personally of the
Surreme Court of iierrs [

i I the
Supreme Court of Sierrs lLeone and indeed for all Courts, Justices and officere o )
~ ) -

Judicy | IS | Far be it from me to ever contemplate the contempt towards
udiciary of {erra Leone.

/2..0..
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of the officers of the C
ny e Court. I have not consciously or {atentionslly scne so in

sald letter of 15t
the S5th March, 2000, However, the effect of the sais letter Raving

; what to
e my surprise it bas turned out to be, I have to sccept your lordadi;'s
= r

t} a o A
view of that affact. ind I crave the {ndulgence of your Lordshipe to sccept thet

very sincere apology and to treat the contewnt thouyin uniptended, as sinocerely and

effectively purged. As a iractitioner befors this Court, I have always shows the
I telieve toe

grestost courtesy and respect in my apesrance beforv your Lordshije.
1 urge

same is true in my relationshiy and appearsnces before other jurisdictions.

your lordship to take Judicisl notice of that pest conduct of minme both im this Court
and in my other interaction with your lordships. I did not intend to be comtesptucus
towards this Court. I very much rogrog that the said letter has given that effect.
matter. d I unrecervedly withdraw the parts of the letter

I accept that view of the
The conteapt in the letter is not s contespt in the face

that have given that effect.
I would nevor knowingly comamit suck o conteapt inm the face of the Court.

of the Court. :
The said contempt being what it is, I respectfully urge your lordships to accept ay
plea thst it be totally withdrawn

unreserved apologies for it and to alaso accept my
And 1 hercby make & solemn

effaced both from the records snd ynur memoried.
re this or any other Court

peither in ny thought nor in my conduct befo
1 officer in that capacity nor in any otrer

and

undertaking that

in this jurisdiction or towards sny judicis

nything smacking of suck conteart or indeed amounting

centance of the effect of the letter

forin whatscever will 1 ever do
basia of my &c

to such econtempt. My Lords, of the
empt and on the basis of my unreservad acceptance

as unintentionally amounting to a cont
the letter and on tkte

conteapt aa purged and you withhola the
1 can only finally

basis of my apology and undertakiny

of thut effect and the parts of
iously treat the

I urge your Lordships to £re¢
ou might otherwise be inclined to impoge.

ultisate sanction that ¥y
leave myself at your meércye
t of this Court. Uo you
The Court by a unanimoué verdict finds you guilty of conteafpt @
1 0 y
have snything to say Lefore sontence:

e oercy of the Courte

Jabti: I am et th

's 1mPr1uonmcnto ’ { (
i
:1..:.30 Lllk"
Chiof Juetice

CLO. P.d Ph.‘h vsC

)/f (
4.Bu Tiaboy vl
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Jentenced to 1 day



