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The Court of Appeal niadircctod itaolf in law by failing to
appreciate the ”Order'tq recovgp-pgngeuai_ : N b .
Street Fru-town mennt au& coul’ 1v. ]

to mean eu uuch ut 13J

Secou;ls Dcreu&ant. x tdnantr :ln
the said premises and by construing that Order to mean recovering
"more relief™ than wag claimad. ' ‘

The Court of Appeal erred in me in not makjng an Order di_::mi;s_sing

)

the Counterclaim. ‘
FACTS: The facts of the cauo are that appellant is the owner

of and in possession and control of property No., 13 Nana\Kroo

)treet. This property she let to thraa tenants.  Thaze *enanta
paid rent to her until one of the tennntgdefanlted whom she
evicted. This tenant are-James Lewis vacated the room and put

the 1st Respondent. The 1st Respondent vacated
The Appellant

in poassession

the room and put in ressession, the 2nd Reapondent,

sought to remove the 2nd Respondent but the 1st Respondent
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opposed her action, Both Respondents were then sued
in the High Court'for the possession of the room.

On the 1lth October 1982, the High Court gave Judgment
in favour of Appellant granting her the reliefs sought,
In the ﬁrococdiﬂgu in the High Court, four witnesses
testified for Appellant and five witnesses testiffed
for thc-Dofandanta. At the end of the testimony both
CGunael‘addroausd the Court. Johnson J, reviewed the
evidence for the Appellant and for the Ronpondefﬁ;ﬁiﬁdJ

* had thia to say~ "I accepted the whole evidence of the

Plaintiff and her witnesses., I do not believe or ®accept

the evidence of the 1at Defendant and that of the witnesses
for the Defendant. I find as a fact, that Abigail gamson
Was in possession of premises 13, Nana Kroo Street and that
she validly disposed of the pramiﬁea to the Plaintiff, in
accordance with Kroo Customary ng% In thia regard, I accept
the evidené. of P.W, 4 I do not find P.W. 4 to be an
interested pafty. I find that Abigail Samson has a better
right to possession of premises 13, Nana Kroo Street, I do
not accept the evidence that the 1st Defendanth fathey was
the owner of the premises. I find that the Plaintiff in al1
the circumstances, has a better right to Possession of the

premises than the 1st Defendant herein,"

It is an establiéﬁed‘prihciplc”of law that an Appellate Court
will not readily disturb the findings of facts of the Trial Court, but
where the facts do not support the findingu of the Trial Court or the
findings have violently cont:aiene&-i:ﬁfinéiplq»of law;ior-tht‘findinga

are contrary to the facts or the faots h&ye not been evaluated, the

Appellate Court can interfere with such findings of facts,

In my view, the Trial Judge did not evaluate the facts adequately
before making his findings. 7To compound the flaw in the findings the
Trial Judge did not consider the Counterclaim to enable him make any

findings whatscever.

In any case the Court of Appeal has a right of rehearing the whole
case which they did.
In  Tairness to Counsel for Appellant he gave sevar~l reasons wvhy the
Appeal should succeed. I will repeat them.

1) Because the Second Respondent was a tenant having no beneficial

interest in the premises and led no evidence in defence of the
claim against him,

(2) LBecause the High Court was right in finding that the Appellant
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had a better right to possession of the premises tharm the

1ast Respondent.

Because the Appallmif was not merely owner in accordmnce

(3)
with Kroo Customary Law but was at all material timess in
undisturbed possession of the premiases.

( b) Because the 1st Respondent failed to establish her right to
@ Declaration of Title, dameges and an injunction.

Because at no time was the property vested in the 1st Respone
nor was she ever in possession of the same.

(5)

Because on the totality of the evidence the Judgment of the
High Court was correct ami ought to be upheld and the lert of

Appeal was one sided in ' revorsing it
Having said this I will cons:tdw t'!m-- prbcnc.dlnga in the Court of Appeal

(6)

Both parties were ropremtod :ln th- Court of Appeal and made their
subwissions. a ‘ '

The Court of Appoal having heard the submissions had this to Bsay: '""her
alaim was for recovery of posseazien of only a partion of the said premises,
yet the Court Below ordered that th:l Reygpocndent "do recover pousennion of
13, Nana Kr Street, I?rutown from tho Second Defendant",

This Cc:u'rt found to be Contrary to Law., On a closer examinntion of the

evidence and on a proper evaluatiou tho conrt found that the property the
: WLﬂW c

Appellant was claiming was clearlyr'-' ‘_inqd and there was no. docummtary to
substantiate her claim. On the ov;l., ence beforas the court, there im evidence
that the Respondent acquired the prog&rty, by Kroc Customary- I.au.. ?ho Trial
Judge accepted the evidence on Kma cﬁ;tomaxy Law as ov:ldonce of f’aot. But
the Court of Appeal has referred to Kroo Customary Law as a question of Law,
The Court of Appeal referred Cnp. 12? Laws of Sierra Leone and determined
that the property dg din‘t::: is within the Kroo Reservation Area as defined
in Cap, 127. 1In determimg th L‘ acquisition of 13 Nana Kroo Street by the
Appellant, The Court of Appeal found that "The effect of the Kroo Reservation

(Chapter 127) is not to make Kroo Lavs and Customs prevail over the
the specified case of succession on Intestary spelt out

General

Common Law except in
in Rule 2 schedule B of Kroo Reservation Act to be found at Page 942

Volume vii of the Laws of Sierra Leone”,. I agree with the finding of the
tourt of Appeal. The Court of Appeal also found that the disposal of the

/ No.” 13 Nana Kroo Street by Abigail Sampson is not valid according to

proyercy
She had neither prescriptive right

Law . I find no fault with such finding.

to dispose of the property nor legal or equitable right.
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It ie unfortunate that this case has dragged on for M'm-;i..

The Lesrned Trial Judge did not wake any finding on the Counterclain noé—
did the Court of Appeal make a finding as well. What is the option open
to this Court?. In my view it is to remit the Counterclaim to the High
Court for rehearing, However, what purpose will that serve. It is the
duty of the Court te ensure that justice is done to litigants who come to
our Courts. Since this Court can make any order vested in the High Court,
I will proceed to review the case for the Respondents more particularly ths
of the 1st Respondent. I have reviewed the whole evidence carefully and

T hold that on a balance of probality the st Respondent has failed to

establish that she is the owner of property No. 13 Nana Kroo Street, Freeto

I will dismiss the Counterclaim and I grant liberty to apply.

In view of what I have said supra I hold that there is no marit in
Ground I of the Grounds of Appeal and it is diMmd and Ground IY of the

Grounds of Appeal succeeds.
No costs awarded,
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